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KOHCTUTYUUATbIK XXKOHE XAJIbIKAPAJIbIK K¥KbIK
KOHCTUTYUUWOHHOE N MEXXOYHAPOOHOE NMPABO
CONSTITUTIONAL AND INTERNATIONAL LAW

YIK 342.9:339.922

C.K. AmangsikoBa, H.K. JlaiipabaeBa

Espasuiickuii nayuonanvuwviil ynueepcumem um. JIL.H. ['ymunesea, Acmana, Kasaxcman
(E-mail: amandykova@mail.ru)

CucreMa rocy1apcTBeHHbIX 3aKynok B EBpa3niickoM 3KOHOMHY€ECKOM COI03e

B uccnenoBanny packphITH acHEKTHl OPraHU3AIMH TOCYIapCTBEHHBIX 3aKyNok B EBpasuiickoM skoHOMMUE-
ckoM coroze (EADC), m3mokeHbI OIX01b6I K HCCIEIOBAHUIO POJIM CUCTEMBI YIIPABJICHHS 3aKyNKaMH B (op-
MHPOBaHUHU CIIOCOOHOCTEH MPOMBIIIICHHBIX NPEANPUATHI OCYLIECTBIISTh KOHKYPEHTHYIO OOpbOYy Ha pBHIHKE
JesATeNbHOCTH. POPMHUPOBAHUE CUCTEMBI FOCYJAPCTBEHHBIX 3aKYIIOK UCXOJUT U3 HEOOXOAUMOCTH peain3a-
IIMU TOCYIapCTBOM CBOMX (DYHKIHH C LIEBIO yIOBIETBOPEHHS OOLIECTBEHHBIX NMOTPEOHOCTEH, B TOM 4HuCiIe
st obecriedeHnst CTabMIbHOrO (QyHKIMOHUPOBAHUS M PAa3BUTHS OTpAcieil SKOHOMMKH, MaJloTO M CPEHEro
HpeIPUHIMATENBCTBA. 3HAYNMBIMU SIBIISTIOTCS YCIOBHE HACBHIMICHUS PHIHKA TOBApaMU M yCIIyraMH HepBOit
HEeoOXOUMOCTH JUIsl HaceleHHs, oOecriedeH e YAOBIETBOPEHHS IPYTrUX HEOOXOUMBIX JUISl JKU3HH ITOTped-
HOCTe}l HacelleHus U, B KOHEYHOM HTOTe, JOCTIDKEHHE CTaOMIBHOTO pocTa SKOHOMHKH B CTpaHe. B crarse
oneHnBaeTcsl SGPEKTUBHOCTh MeXaHW3Ma (MHAHCHPOBAHUS B CHCTEME I'OCYHAapCTBEHHBIX 3aKyIOK M pac-
CMaTpUBAIOTCS JMHAMMKA 3aKyNOYHOTO IPOLlecca U ero 0COOCHHOCTH HPH MCHOJIL30BaHMM Haubojee pac-
HPOCTPAHCHHBIX KOHKYPEHTHBIX CIIOCOOO0B 3aKyIOK.

Knioueswie cnosa: 3aKynkH, 3aKyrnoyHas AesITEIbHOCTh, TPOMBIIUIEHHOCTh, CHCTEMA YIIPABICHHS 3aKYIKaMH,
(akTOpBl KOHKYPEHTOCIIOCOOHOCTH, 3aKOHOJATEIbCTBO, HALMOHAIBHBIH PEXUM, SKOHOMHYECKas HHTErpa-
UL, 3JIEKTPOHHAs! HU(POBast HOAIHCE.

OpHrMH U3 IPHOPHUTETHBIX MPOOJIEM YIIPaBIEeHHUs TOCYIapCTBEHHBIMH PECypCaMH SBJISIOTCS IIPOBETe-
HUE KaYeCTBEHHBIX TOCYJapPCTBEHHBIX 3aKYIOK U MOBBIMICHHE d()(EKTHUBHOCTH MPOBOJIUMOTO 3akyna. B co-
BPEMEHHOM MHpe chepa rocyJapCTBEHHBIX 3aKyIOK OCTAeTCsI HCTOYHUKOM MOBBIIIEHHOTO KOPPYIIIMOHHO-
ro pucka. Taxxke clieflyeT cka3arh, 4TO OHH JIOJDKHBI OTBEYATh MOTPEOHOCTSM OOIIECTBa, TOCYapCTBa U Ya-
CTHOTO CEeKTOpa B 1eoM. B crpanax EBpocoro3a mpeobmagaioT Be MOAETH OPTaHU3allii 3aKyIIOYHOH Jes-
TEJIHHOCTH: IICHTPAIM30BaHHAS U paclpe/ielicHHas (JIeneHTpanu3oBanHast). [Ipy npuMeHeHnn pacnpe/iesicH-
HOW MOJIEH Ka)KIoe MoJpa3aesieHie OpraHu3auui (MUHUCTEPCTBA, AeNapTaMeHThl U T.JA.) CAMOCTOSTEILHO
MPOBOJUT HEOOXOUMBIE TOCYIAPCTBEHHBIC 3aKyNKH. [[eHTpann3oBaHHas 3aKylmOYHasi MOJIENb MpeycMar-
puBaeT GOPMHUPOBAHKE CIICITUATTM3UPOBAHHOTO 3aKYIIOYHOTO IIEHTPA, B KOTOPHII MOCTYIAIOT 3aIBKU OT BCEX
noapasaencHuit [1; 64].

C 1 smBaps 2015 ., ¢ BerymuienneMm B cuiny JloroBopa o EBpasmiickoM SKOHOMHYECKOM COIO3€ OT
29 mast 2014 r. (manee — Jloroop), EADC B momHON Mepe Hadasl cBOIO pabory. Hmke ykazaH airoput
Mpolecca Pa3BUTUS 3aKOHOJATEIBHOTO PETYTHUPOBAHUS 3aKYIOK, KOTOPHIM MpUBEN K co3naHuio Paznmena
XXII Jorosopa.

Coramrenye 0 TOCyIapCTBEHHBIX (MYHUIUITATBHBIX) 3aKkynkax oT 9 mexadps 2010 r. (manmee — Corma-
LIeHue) BeTynuBliee B AeiicTBue ¢ 1 ssaBaps 2012 r., B cOBOKynmHOCTH ¢ 16 APpYrUMU MEKAYHApOIHBIMH J10-
TOBOPAMH CO3J1ajJi0 €IMHOE SKOHOMHUYECKOE MPOCTPaHCTBO MexAy PecmyOmmkoit bemapycs, PecmyOmvkoii
Kazaxcran u Poccutickoit @enepanueii. OHO ObLTO 3aKiTIoueHO repes Jloroopom.
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Cornamnienue npegycMaTpiBajio HECKOJIBKO JTAloB Mepe]] peaan3anneii:

1-#1 atam (st Poccmiickoit ®enepamnum, Peciyonukn benapycs) — mo 1 ssaBaps 2012 r.: KOPpEeKTHPOB-
Ka 3aKOHOJIATeNbCTBA, BHEIPEHUE WH(MOPMAIMOHHBIX CHUCTEM JUIS TPOBEJCHHUS 3aKYNOK B AJIEKTPOHHOM
¢dopmare, BBeJIleHHE HALTMOHAIBHOTO PEKUMA,

2-# aran (st Pecrmybnuku Kazaxcran) — g0 1 utons 2012 r.: KOppeKTHPOBKA 3aKOHOIATEIHCTBA, BHE-
NpeHrie NHPOPMAIIMOHHBIX CHCTEM JJIsl IIPOBEACHUS 3aKYIIOK B DIIEKTPOHHOM (hopMaTe;

3-i1 atan (mnst PecniyOnuku benapycs, Pecriyonuku Kazaxcran u Poccuiickoit depepauun) — g0 1 sH-
Baps 2014 r.: BBeneHHe HaIMOHANBHOTO pexuma s Pecniyonuku benapycs, Pecriy6nuku Kazaxcran u Poc-
cuiickoi Denepanuu.

W3 yka3aHHBIX BBIIIE ATANOB CIIEOBAJ AJTOPUTM JEHCTBUN — CHadaia MPUBEACHUE HAIMOHAIBHOTO
3aKOHOJATENbCTBA, PETYIUPYIOLIETO TOCYAaPCTBEHHbIE (MyHUIUIATIbHbIE) 3aKyNKH, K TpeOOBaHHUAM, yCTa-
HoBNeHHbIM CorlalieHreM, a 3aTeM BHeIpeHHe HH)OPMAIMOHHBIX CHCTEM, TIOCKOJIBKY MPOBEICHUE OCHOB-
HBIX Tporieyp (KOHKYpPC U ayKIIMOH) MPENOoIarajiochk B 3JIEKTPOHHOM BHUJE.

OcHoBHBIM ke focTibkeHreM CornameHus ObUIO MPEAOCTaBICHUE HALMOHAIBHOTO pEXHMa, Tpeay-
CMaTPHUBAIOLIETO, YTO KaxKAoe rocyaapcTBo-wieH CornameHus: odecrieunBaeT A LeJield 3aKyIoK TOBapoB
(pabor, ycnyr), IpOUCXOAIINX C TEPPUTOPUI IPYTUX TOCYNAPCTB-WICHOB, MOCTABIIMKAM M MOTEHIIHAIb-
HBIM TIOCTAaBIIMKAaM JAPYTUX TOCYAapCTB-WICHOB, MpPEIIaralolinX TAaKUE TOBAphI, BBITOJHSIONUX PaOOTHI
W OKa3bIBAIOIIUX YCIYTH AJS Leleil 3aKyNoK, PeXXuM, He MeHee OJaronpHUsATHBIN, YeM MPeloCTaBIAeTCs Ha-
[IMOHATIFHBIM TOBapaM (paboTam, yciyram), IOCTaBIIMKAM M MOTEHIIMATHHBIM MOCTABIIMKAM CBOETO TOCy-
JapCTBa, MpejiaralliiM TaAKHEe TOBAPHI, a TAK)KE BBHITOJHSIONIMM Pa0OThl U OKa3bIBalOIIMM yCiayru [2; 38].
s Bcex ctpan Coro3a mpeaocTaBisieTcss HAIIMOHAJIBHBIA PEKUM, YTO IMO3BOJUT KOMIAHUSAM Y4acTBOBATh
B FOCY/IaPCTBEHHBIX 3aKyNKaxX HapaBHE C HAIIMOHAJIGHBIMU MOCTaBIIMKaMH. TakuM oOpa3oM, ymactcs u3be-
’KaTh MOHOITOJIMM Ha Yy4acTHE B ayKIIMOHE TOJBKO IPEICTaBUTENCH KOHKPETHOU CTpaHbl. M3 cdepsl aeicT-
Bus JloroBopa o EADC uckimo4aioTcs 3aKyIKy, CBEJCHUS O KOTOPHIX B COOTBETCTBHH C 3aKOHOAATEIILCTBOM
rocyapcTBa-4wieHa COCTaBISIOT TOCYIApCTBEHHYIO TaiHy, 3aKynkw HaruoHaiabHBIMU (IEHTPATHHBIMHU)
0aHKaMH TOCYJapCTB-4ICHOB JJsi OOECIeYeHHS aJIMWHUCTPATHBHO-XO3SHCTBEHHBIX HYXJ, BBITOJHEHUS
CTPOUTENBHBIX pabOT M KalUTAIBHOTO PEMOHTA B COOTBETCTBUU CO CBOMMH BHYTPEHHUMH MPaBUIAMHU OCY-
LIECTBICHUS 3aKyNOK. B HacTosiiee BpeMsi BOIIPOCH TOCYIapPCTBEHHBIX 3aKYMOK 3aHUMAIOT BaKHOE MECTO
B paMKax MIEPETOBOPOB O CO3/IaHWU 30HBI CBOOOTHOM TOproBiu Mexxay EADC u qpyrumu cTpaHaMu.

HopmartuBHas cuctema peryJupoBaHHs COCTOsUIa M3 JBYX ypPOBHEW: HagHanmoHanbHOro — B Corna-
LICHWH OBUIM 3aKpeIuIeHbl OCHOBHBIE TpeOOBaHHSA K cepe 3aKymokK, a NeTaJu3HupOBaHHBIE TPEOOBAaHHUS U
OoJsiee MOAPOOHAsT WX perIaMeHTaIUsl COJEPKAINCh B HAIMOHAILHOM 3aKOHOJIATEIbCTBE M TOJ3aKOHHBIX
HOpPMATHBHBIX akTax [3; 11].

HeiictBue CoriameHusi pacnpocTpaHssIOCh Ha BCe 3aKyIKH, 38 HCKIIOUEHHEM 3aKyINOK, CBEACHUS
0 KOTOPBIX B COOTBETCTBHH C 3aKOHOJATEIBCTBOM rocyaapcTBa-ujieHa CorjameHns cOCTaBIsIIN ToCcy1apeT-
BEHHYIO TaliHy (rOCYJapCTBEHHBIC CEKPETHI).

Coramenue cofiepkano B cede eme aBa rnmepedns. MUHUMaIbHBIA TIEPeUYeHb TOBApOB, padoT (yciyr),
3aKylKa KOTOPBIX OCYIIECTBISUIACH MyTeM NPOBEICHUS ayKIIMOHA, MOT OBITh PACIIMPEH B HALMOHAIBEHOM
3aKoHO/aTeNnbCTBe. [lepedens cilydaeB 3aKyHoOK CIIOCOOOM M3 OAHOTO MCTOYHWKA JTMOO y €AMHCTBEHHOTO
MOCTABIIMKA (MCTIOJTHUTEIS, TTOAPSIYMKA) BKIFOUaIT B ce0s1 00Ty YacTh U OT/AEIbHBIC Pa3JIeNbl IS KX 10~
ro U3 rocynapcTB-wieHoB CornamnieHusl, yYUTHIBAIOIIE HAIMOHAIBHYIO CIIEHU(UKY 3aKyTIOK.

Korpa peanuzanus Cornamenus nepensia B IPaKTHYECKYIO TUIOCKOCTh, BO3HUK MEPBBIN BOIIPOC — He-
00X0IMMOCTh OOecTiedeHHs TPAaHCTPAaHUYIHOTO Y9acTUs B 3aKynKkax. J{Jis perieHusi JaHHOTO BOmpoca Heod-
X0AUMO OBLTO 0OecneuuTh (QYHKIMOHMPOBAHKE 3JIEKTPOHHON HHU(POBO moAmucHu 1 cyobekToB Pecmy0-
muku benapycs u Poccuiickoit @enepannu. IlockonbKy OCHOBHBIE MPOLEAYPHI AOIKHBI OBUIH MPOBOJUTHCS
B 25IeKTpoHHOH (hopme, CormamenneM ObUTIO 3aKPETICHO CTPEMIIEHHE CTOPOH MPOBOAMTH MPOIEIYPHI IIpe-
MMYIIECTBEHHO B 3JIEKTPOHHOU (popme. B yKa3aHHBIX rocyIapcTBax ISHCTBOBAIO 7 DIIEKTPOHHBIX TOPTOBBIX
TUIOINAA0K, HO B3aUMHOE Y4acTHe Ha HUX ObUIO HEBO3MOXKHO, ITOCKOJIBKY M3-3a TEXHHYECKUX TPYAHOCTEH
(pa3Hble TexHOJIOrUH IH(poBanus (Kpurnrorpadus), CTpyKTypa KiIrodya MOIMKUCH U T.JI.) U HECOBEPIIICHCTBA
MPaBOBOT'O PETYIUPOBAHUS B JJAHHOW cdepe Obla orpaHudeHa BO3MOXHOCTh y4acTHs MOCTABIINKOB Hepe-
3uaeHToB [4; 327].

[lo unnnuaruse PecryOnuku benapych nannslii Bonpoc Obl1 paccMoTpeH Ha 3aceqanuu Cosera EBpa-
3UICKON SKOHOMUYECKON KoMuccuu (nanee — Komuccws) W maHoO MOpydeHHE YIOTHOMOYEHHBIM OpraHam
Pecniyonuku benapyce u Poccuiickoit @enepanuu, Komuccrnn, KOTOpble CMOTIIH MOATOTOBUTD, COTIIACOBAThH
1 BhIHECTH Ha yTBepkaeHue Kommernm Komuccuu rutan meponpusitiil. JlaHHBIN T1aH ObLT YTBEPKICH pe-
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menueM Komnernn Komuccuu Ne 144 ot 23 aBrycta 2012 r. [lnan cogepkan B ceOe mocnenoBaTenbHOCTh
NEHCTBHIA, BBHITIOJHEHHE KOTOPBIX MO3BOJIMIO OOECIIEYNTh B3aUMHOE NMPHU3HAHHE YXKe ACHCTBYIOIINX JJIEK-
TPOHHBIX ITUPPOBBIX MOJUCEH HA TEPPUTOPHAX JIBYX TOCYAAPCTB, UTO 00ECIIEUHIIO B CKaThle CPOKH (K CeH-
Ts10pto 2012 1.) BO3MOXHOCTh B3aMMHOI'O Y4acTHUsl MOTEHIMATIbHBIX MOCTABIIUKOB JIBYX CTPaH B TOCYAapCT-
BEHHBIX 3aKyNKaX, IPOBOJUMBIX Ha 3JEKTPOHHBIX TOPTOBBIX IUtom@aakax Pecmybnuku bemapyce u Poccwmii-
ckoit @enepanmu. [lockonpKy BeIOpaHHas cxeMa TO3BOJIsIa MPUHUMATh yYacTHE B 3aKyIKaX C yXKe NMeEro-
HIMMUCS CepTUPHUKATAMH 3JIEKTPOHHOM 1U(poBoil moanucyu, (UHAHCOBBIE 3aTpaThl Ou3Heca ObUTH MUHH-
MaJbHBI.

Kpome BompocoB obecriedeHus: TpaHCTPAaHUYHOTO Y4acTHsl, K moiHoMoumsiM Komuccun OblT OTHECEH
KOHTPOJIb 32 MPEAOCTABICHNEM HAI[MOHAIBHOTO pekuMa rocyaapctBamu-wieHamu Cornamenus. [Ipu stom
y TocyapcTB ObLIa BO3MOXXHOCTh M3BATHS M3 HAITMOHAJIILHOT'O PEeXHMa Ha CpPOK He Oojee AByX JieT. Komuc-
CUM OBUIH MepelaHbl MMOJTHOMOYHS 10 KOHTPOJTIO M 33 U3BATHAMH U3 HAIIHOHAIBHOTO PEXUMa U TMPEIyCMOT-
peHa BO3MOKHOCTh OTMEHBI HEITPABOMEPHO YCTAHOBJICHHBIX U3BATHH [5; 174].

Komuccueii mpu npoBeieHNY MOHUTOPHHTA HAIIMOHAJILHOTO 3aKOHO/IaTeNIbCTBA ObLI BhIsIBICH B 2012 T.
¢akt ycraHoBieHus: Poccuiickoit @enepanueid U3bATHH U3 HAIIMOHATIBHOTO PeXHUMa rmoctaHoBieHuem Ilpa-
BuTenbcTBa Poccutickoit @enepammm ot 30 mapta 2012 1. Ne 269 «O06 yCTaHOBICHHH TOTOJHUTEIHHBIX TPE-
OoBaHMI K yYaCTHHKaM pa3MeIleHHsI 3aKa30B MPH Pa3MELICHUH 3aKa30B Ha MMOCTaBKHU BEILIEBOI'O UMYIIECTBA
Ui HyKJ (hefepabHBIX OPraHOB MCIIONHHUTENBHOM BiacThy» (#anee — mocranosieHue Ne 269) B Hapylie-
Hue TpeboBanmii CorameHusl.

Ilo obpamennto PecriyOmuku bemapych B Komuccuu ObutH MPOBEACHBI KOHCYJIBTAIIMN, HA KOTOPBIX
OBUIO yCTAaHOBJIEHO, YTO MocTaHoBIeHHE Ne 269 ycTaHaBIMBAaeT CPOK IEHCTBUS M3BATHH 2 TOa 8§ MeECsIeB
14 nmHel, 9yTO HApyIIaeT MAKCUMAILHBIA CPOK YCTAHOBJICHHS M3BATUH (1Ba roma), mpemycMoTpeHHsiii Co-
[JTAIIIeHAEM.

Konnerus Komuccun permennem Ne 160 ot 18 cenTsiopst 2012 r. oTMEHMIA U3BATHS U3 HAIIHOHAIIEHOTO
peXuMa, yCTaHOBJIEHHbIE MocTaHOBIeHHEM Ne 269. Bo ncnonHeHue 3Toro pemeHus: NpuHATO IOCTaHOBIIE-
aue [IpaButenpctBa Poccmiickoit @enepammm ot 24 mexabps 2012 r. Ne 1389 «O BHeceHWHM W3MEHEHHI
B noctaHoBiyieHue IIpaBurensctBa Poccuiickoit @enepanyu ot 30 mapta 2012 r. Ne 269», koTopoe ycTpaHH-
JI0 U3BSTUS U3 HALIMOHALHOTO PEXXUMA.

Taxxe B pamkax MoHHTOpHHTa Komuccueit 0pi10 BRISIBICHO pacnopspkenue [IpaBurenscTBa Poccnii-
ckoit denepanuu ot 5 ceHtssOps 2012 r. Ne 1612-p, cpok AEHCTBHS KOTOPOro, B HapylleHHe TpeOOBaHUH
Cornamienusi, He ObUT ycTaHOBJEH, HH(popMaLus 00 3ToM Oblia HampasieHa B [IpaBurenscTBo Poccuiickoit
®enepanuu nucbkMoM Komuccuu. Ilocie paccMoTpenuss JaHHOTO mUchMa pacnopsbkenreM [IpaButensbcTBa
Poccun ot 13 mas 2013 r. Ne 762-p BHeCEHBI M3MEHEHUS, YCTAHOBUBIIKE CPOK U3BIATHA B COOTBETCTBUHU
c TpeboBanusiMu CornamieHus.

JanbHelinmas pabora Oblia CBsi3aHA ¢ OATOTOBKOH JloroBopa o EBpa3niickoM 3KOHOMHYECKOM COO3e,
HEOOXOJIMMOCTh KOTOPOro Obljla BhI3BaHA 3a/1a4eH, MOCTABICHHOW TJIaBaMH T'OCYAapCTB O HEOOXOAMMOCTH
CO3/1aHUSI HHCTUTYIIHOHANBHBIX OCHOB (DYHKITMOHNPOBaHUS EBPa3suiicKoro SKOHOMHUYECKOTO COI03a U 3aKpe-
IUIEHUS MX B €AMHOM KOAM(UIIMPOBAHHOM aKTe, BMECTO OONBLIOr0 KOJUUECTBA Pa3pO3HEHHBIX TOKYMEHTOB
Y MEXIYHApOJHBIX TOTOBOPOB. HOBBIN TOTOBOP JODKEH OBLT 00eCnednTh CBOOOAY MepeMenIeHHsI TOBAPOB,
YCIIYT, KalUTaJoB W pabodeil CHIIbI, a TakKe MPUBCACHUE MOJIOKECHUN TOTOBOPHO-IIPaBOBOM 0a3nl Tamo-
YKEHHOTO CcOI03a U ENMMHOr0 3KOHOMHUYECKOT0 MPOCTPAHCTBA B COOTBETCTBHUE C MIpaBUJIaMU U HOpMaMu Bcee-
MHUPHOH TOPrOBOM OpraHU3aIiH.

Bompocam rocynapcTBeHHBIX 3aKynok B JloroBope mocssimeH pasaen XXII «I'ocymapcTBeHHbIe (MyHH-
LUNajibHbIe) 3aKynku» U [IpoToKos 0 mopsiake peryiaupoBaHus 3akynok (mpuinokeHue Ne 25 k [lorosopy,
nanee — [Ipotokomn).

JoroBop coxpaHuiI OCHOBHBIE MOJNIOKeHUST COTNalIeHusi O MPeIOoCTaBIeHNH HAIIMOHAIBHOTO PEXUMa
1 9€TKO 3aKpEMiI, YTO 3TOT PEKHUM MPENOCTABISETCS rOCyIapCTBAM-JICHaM, a TaKKe B HEM ObLT 3aduKCH-
pOBaH OOIIMH MPUHIMIT PETYIUPOBAHUS cPephl FOCYAaPCTBEHHBIX (MyHUIUIMAIBHBIX) 3aKyITOK — HEJOIyC-
TUMOCTH TIPEJIOCTABIICHHSI TPETHHM CTPaHaM peXuMa B cepe 3aKymnok Oosee OIarompHATHOTO, YeM ToCy-
JlapCcTBaM-4JICHAM.

B ornmune ot 6a3oBoro CornamieHusl NpeAoCTaBICHUE HALMOHAIBHOIO PEKUMa HE OBUIO YBS3aHO
C 3TamaMu, a ocyuecTBisuioch a1 PecyOnuku Benapycs, Pecnyonuku Kaszaxcran u Poccuiickoit @enepa-
MW ¢ AaThl BeTymuieHus B cuiry Jlorosopa (1 saBaps 2015 r.), mis Pecrybnmuku ApmeHuss — co 2 ssHBapst
2015 r. — mocne npucoeaunenus k Jorosopy. Ilpu npucoennnennn Keipreizckoit PecriyOnuku Obin B3ST
MEPEXOAHBINA IEPHOA B YaCTH NPEAOCTABIICHUS HAIMOHAILHOTO peskuma — 10 aBrycta 2017 r.
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Pacmmpens! ciocoObl MpoBeAeHNUS 3aKyMOK — BBEAEH 3alPOC NMPEATIORKECHUH, MO3BOJISIONINHA BEIOUPATD
Jydlee MpeyIoKeHUE HE TOJIBKO 110 KPUTEPHUIO LIEHbl, B OTKPBITOM KOHKYpCE TaKKe IPEelyCMOTpPEHa BO3-
MO’KHOCTb HCIOJIb30BaHMs ABYXITAIHBIX INPOLENYp M HPEIBAPUTEIBHOIO KBAJIM(PUKALMOHHOIO OTOOpA.
OnpenenéH nepevyeHp CIy4aeB OCYIIECTBICHHS 3aKyIIOK IMyTEM MPOBEIEHUS 3apoca peioxkeHui [5; 176].

JoroBop 3akpenui obecrieueHre NPOBEICHNS IPOLEAYphl KOHKYpPCa U ayKIMOHA TOJBKO B 3JIEKTPOH-
HOM (popMmaTe U CTpeMIICHHE TOCYIaPCTB-WICHOB K IIEPEX0/y Ha 3JIEKTPOHHBIN (hopMaT MpH OCyIIeCTBICHUH
JOpYyTHX CIOCcO00B 3aKkymok, kK 2016 r. — mepexoa Ha 3aKJII0YCHHE JOTOBOPOB (KOHTPAKTOB) O 3aKyNKax
B DJIEKTPOHHOM (opmare.

boinee nonno, yem B CorjalleHuy, pacKphIThl MOJIOKEHUS O JHMLAX, KOTOPbIE BKJIIOUYAIOTCS B PEECTp
HeJI0OpOCOBECTHBIX MOCTABIIMKOB. [Ipy 3TOM BeieHHEe TaKOTO peecTpa CTAHOBHUTCS 00s3aTeIbHBIM. Y HUDH-
LIUPOBaH CPOK BKJIIOYECHUS JIML B PeeCTp HEAOOPOCOBECTHRIX MOCTABIIMKOB (2 roxa). Panee Obu1 onpenenéx
IpeNebHbIl CPOK, B paMKax KOTOPOro rocylapcTBa-wiIEHbl MOIVIM YCTAHABIMBATh CPOKM HALMOHAJIBHBIM
3aKOHOJATEeJIbCTBOM.

Bonee noapoOHO mponucansl TpeOOBaHMS K JOKYMEHTALKHU O 3aKynkax. HoBoBBeJeHHEM CTajI0 BKIIIO-
YeHUE TpaBa 3aKa3yMKa yCTaHaBIMBaTh TPeOOBaHUS K TOBapaM, paboTaM M yciayram o0 MX COOTBETCTBUHU
TE€XHUYECKUM pPeriiaMeHTaM, HalluOHAJIbHBIM U (WIM) MEXyHapOAHBIM CTaHAApTaM.

OnpenenéH enuHbI MepeveHb CIy4aeB OCYLISCTBICHUS 3aKyIOK U3 OJHOTO MCTOYHHUKA OO y eauH-
CTBEHHOTO IOCTaBIIMKa (MCMOJMHMUTEINSA, HoApsauuka). B morosopHo-mpaBoBoit 6aze TC u EDII on Obln
copMHpOBaH ¢ y4ETOM CTPAHOBOTO NPHHIMMIA M YCTPAaHEHA BO3MOXKHOCTH OJHOCTOPOHHETO PACHIMPEHUS
rocynapcrsaMu-wieHaMu Coro3a 3TOro eIuHoro nepedss. IIpu 3ToM aHHBIN nepedeHb ObLI CYLIECTBEHHO
cokpatieH — ¢ 81 mo3umuu 10 64, 4TO MO3BOIUIIO POBOIUTE OOJIBIIE 3aKYNOK KOHKYPEHTHBIMHU CIIOCOOaMHU.

IIpenycMoTpeHBl HOPMBI, HallpaBJICHHbIE Ha MOBbIIEHHE 3()(PEKTUBHOCTH 3aKyIOK, TaKUE KakK IJIaHU-
poBaHHUE, HOPMUPOBAHUE 3aKYIOK, OCYILECTBICHUE OOLIECTBEHHOIO KOHTPOJIA M OOIIECTBEHHOI'O 00CyKae-
HUA 3aKkymnok. IIpegycMoTpeHo MpoBeZieHHEe HE MEHEe TpeX pa3 B I'0Jl COBELIAaHWHA Ha YpOBHE 3KCIEPTOB H
PYKOBOIUTEJECH OPraHOB BJIACTH TOCYIapCTB-wieHOB M Komuccnu mo BompocaM rocyaapcTBEHHBIX (MyHH-
[UATIATHLHBIX) 3aKYyTOK 11 0OMeHa mH(popMariei, 00CyKIeHus mpoOieM COBEPIICHCTBOBAHUS M TapPMOHH-
3alUH 3aKOHOJATENbCTBA, COBMECTHOM Pa3pabOTKH METOANYECKUX MaTEPHaOB.

ITocne Bcrymnenus B cuiy [oroBopa o EADC nHawancs cnemyromuii 3tam paboTBl MO KOHTPOJIO
3a MPEIOCTABIICHUEM HAIlMOHAIBHOTO peknMa rocyaapcrBamu-wieHamu EADC. B 2015 1. Ha ocHOBaHWU
obpamenus Pecrryonuku bemapycs 6pu10 ipuasTo pemenne Komnernn Komuccnn ot 14 mroms 2015 1. Ne 81
«O HEoOX0IMMOCTH OTMEHBI HEKOTOPHIX pacnopsukenuid [IpaButensctBa Poccuiickoit @enepanyu B cdepe
rOCYJAapCTBEHHBIX (MyHHLMIAIBHBIX) 3aKYyIIOK», KOTOPBIM ObUIM OTMEHEHB! 17 pacnopspkenuit IlpaBurens-
ctBa Poccuiickoii @eaepalun, yCTaHABIMBAIOLINX U3BITHUI B OCOOCHHOCTH 3aKyIOK B HapyiieHue JJoroso-
pa o EADC.

B cBsasu ¢ nocrynnennem B Komuccutro nucema Ilpencenarens [IpasurensctBa Poccuiickoit denepa-
uuu J[. Measenesa o6 ormene peuierns Komnerun Komuccuu ot 14 urons 2015 r. Ne 81 BeTyruieHue yka-
3aHHOT'O PELIEHHs B CHITy ObLIO IIPUOCTAHOBJIEHO.

Pemenunem EBpasuiickoro MexmnpaBuTelbcTBeHHOTO coBeTa Ne 8 ot 8 centsiops 2015 r. 6but0 mopyue-
HO TIOBTOPHO paccMmotpeTh pemeHue Kommerun Komuccun ot 14 urons 2015 r. Ne 81 mocite yTBepKaeHus
[Topsinka paccMmoTpennst Komuccnedt yBegomiieHuit rocynapcts-aieHoB EADC o nmpuHATHN aKTOB 00 ycTa-
HOBJICHHU TOCYAAapCTBaMHU-YICHAMU U3BSTHH W3 HAIIMOHAJIBHOTO peXrMa B cdepe ToCyAapcTBEHHBIX (My-
HUIMIIAITBHBIX) 3aKYIOK, 00palieHnii ToCyAapCTB-WICHOB II0 BOPOCAaM OTMEHBI TAKHX aKTOB, a TaKkKe MpH-
Hatusa KoMmuccnen pemeHnii o He0OX0IUMOCTH OTMEHBI TakuX akToB (manee — Ilopsmokx) CoBetom Kommc-
cun. Ykazannslid [lopsinok yrBepskaeHn pemennem Cosera Komuccun Ne 69 ot 23 Hostops 2015 r.

[To pesynpTaTam noBTOpHOro paccMoTpenus pemenus Komnernn Komuccnn ot 14 urong 2015 r Ne 81
¢ yueToM TpeboBanuii [Topsinka He ObUIO BBISBJICHO OCHOBAHMH JJIsI €I0 OTMEHBI.

Crnenyromuii Bonmpoc o0ecreueHus] HalMOHAIBHOI0 peskuMa Bo3HHMK B 2016 r. Permrennem Kosteruu
Komuccun ot 12 anpenst Ne 31 «O npusnanun ¢axra Hapymenus Poccuiickoit @eneparueii 00s13aTenbCTB,
npexycMoTpeHHbBIX pazaenom XXII [loroopa o EBpasuiickoM 3Kk0HOMHIECKOM coto3e oT 29 mas 2014 rona,
¥ HeOOXOIMMOCTH YCTPAaHEHUS BBIIBICHHOTO HApYIICHU» ObLT yCTaHOBIEH (akT HapymmeHus [locranose-
nueMm lIpaBurensctBa Poccuiickoit @enepaumu ot 24 nexadps 2013 . Ne 1224 «O06 ycTaHOBIEHHH 3aIpeTa
W OTpaHMYECHHUH Ha JOMYCK TOBApOB, MPOHCXOAAIIMX M3 MHOCTPAHHBIX TOCYAAapCTB, paboT (yCiyr), BBIIOI-
HSEMBIX (OKa3bIBAEMBIX) MHOCTPAHHBIMHU JIMLIAMH, JJISI IIeJIel OCYIIECTBICHUS 3aKyIIOK TOBapoB, paboT (yc-
JyT) Ui HYXJ OOOpOHBI CTpaHBl M OE30MaCHOCTH rocygapcTBa» mnojoxenuil paszgena XXII lorosopa,
nyHkra 30 (B yacTu MpeaoCTaBICHNS HALIMOHAJILHOTO peXrMa B cdepe 3aKynoK) u myHKTa 31 (B 4acTH BO3-
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MO>KHOCTH YCTAHOBJIEHHS B MCKJIIOUHTENBHBIX CIIy4asx rocynapcTBoM-wieHoM Coro3a M3BATHUH U3 HAIMO-
HaJLHOTO peXUMa Ha cpok He Ooree 2 neT) [IpoTokona.

Heo6xoanmo npoBoIuTh paboTy O MOHUTOPHHTY 3aKOHOAATEIBHBIX aKTOB TOCYAapCTB B 00JIACTH T0-
CYJapCTBEHHBIX 3aKYIOK, MPUHUMAECMbIX HA HAallMOHAJIHLHOM ypoBHE. IIpu 3TOM B HOpPMaTHBHO-IIPaBOBBIE
AKThl, KOTOpbIE HE COOTBETCTBYIOT IIPUHATHIM CTaHIapTaM, BHOCITCS U3MEHEHMs, a HOPMAaTUBHO-IIPaBOBBIE
AKThl, ONPaHUYMBAIOLINE KOHKYPEHIIUIO WIN YIIEMIISIIOIINE [IpaBa MOCTABIIMKOB U 3aKa3UYMKOB, U3MEHSIIOTCS
WM aHHYJUPYIOTCS MyTEM U3/IaHUSI COOTBETCTBYIOIIMX ITOCTAHOBJIEHUH MK YKa30B [6; 51].

DOKOHOMHUYECKOE COMepKaHUE 3aKyITOYHON AEATEIbHOCTH MPHOOPETaeTCs MPH 3aKIIOYCHUH TOCyIapCT-
BEHHBIX JIOIOBOPOB. 3aKJIIOYEHUE TOCYIaPCTBEHHBIX JOTOBOPOB HA OCHOBAaHHUM IIPOBEIEHHBIX TOPTOB 3aIpo-
COM LICHOBBIX NPEIJIOKEHHH 00yCIOBINBAET HaMM4YNe (YHKIMOHUPYIOIIEH CHCTEMBI TOCYJapCTBEHHBIX 3a-
KYIIOK Ha TOCYJapCTBEHHOM M PErMOHAIBHOM YpPOBHAX. B 0CHOBeE mporeypbl KOHKYPEHTHOTO pa3MEIEeHUs
3aKyIIOK JIe)KaT MPUTOK IOTEHIMAIBHBIX ITOCTaBIIMKOB, HOBBIX NPEUIOKEHUH, hopMupoBanue andpdepen-
LUPOBAHHON 1IEHOBOH MOJUTUKU MOTEHIMAIbHBIX ITOCTABIIMKOB. CHCTEMa roCcyJapCTBEHHBIX 3aKYIOK CIIy-
XKHUT UHCTPYMEHTOM JJIsl CTUMYJIUPOBAHUS aKTUBHOCTH MIPEJICTABUTENEH Manoro ousHeca.

CrnenyeT Takxe OTMETUTh, YTO B CBSI3M C MHPOBBIM DKOHOMHYECKHM KpPHU3HCOM, & TaKKe CHHKEHHEM
IIeH Ha dHepronocutenu B crpanax EADC nmonm3mics ToBapoobopot. Eciii coBceM HEIaBHO CTpaHBI TaMoO-
JKEHHOM «TPOMKM» UMENHN €IWHBIA PHIHOK TOBAapOB, KOTOpPbIE mepeMeriainck B pamkax EADC cBobomHo,
TO B CBSI3M C HaJeHHeM ToBapooOopota, a Takke (opmupoBanuem EI'P3 nambonee mHTEpecHBIM A mMO-
CTaBIIUKOB M 3aKa34MKOB SBJISIETCS CIEIYIOILIEE HOBIIECTBO: JAOCTUIHYTAa AaHAJIOTMYHAsl JOrOBOPEHHOCTh
10 HECKOJIBKUM JIECATKAaM CEKTOpoB cepsl yciyr. Cunuraercs, 4TO JaHHbIE YCTYIIKU CEPbE3HBIE, BElb 3TO
MIpUMEPHO MOJIOBHHA SKOHOMUKH benapycu, Poccun u Kazaxcrana.

VYyactHuku EBpa3uiickoro 3KOHOMHUYECKOT0 CO03a IPUHUMAIOT MEPHI 10 MOAEPHU3ALUHN CUCTEM I'OCYy-
JAPCTBEHHBIX 3aKYyIOK. DTO MPEIyCMOTPEHO IpaBoBhIMU HOpMaMmu EADC, Tie cTpaHbl JOMKHBI 00€CTICUNTh
(hopMHpOBaHUE OCHOBHBIX SKOHOMHYECKHX CBOOOJ, 2 UMEHHO OecIpensiTCTBEHHOE IBIKEHHE TOBApOB, yC-
JyT, KanuTajga U TPYAOBBIX pecypcoB. i moiHOLEeHHOH Tnbepanu3anry pelHKa CTOPOHAM IpHUAeTcs odec-
MEYUTh HE TOJBKO OTKPHITOCTh TAMOKCHHBIX TPAaHHMI], B NPOTpaMMy (OPMHUPOBAHHS €ANHOTO SKOHOMHUYE-
CKOT'O MPOCTPAHCTBA BXOANUT CMATYEHHUE PEKUMOB JBMKEHUS CPENCTB, TOBAPOB M YCIYT NMPaKTHUYECKH BCEX
otpacneil. He siBisiercst uckiioueHneM HEOOXOAMMOCTD MOBBIMIEHHS OTKPBITOCTU CHCTEMBI TOCYJapCTBEH-
HBIX 33aKYIOK KaXJ0ro u3 y4acTHUKOB EADC. M0XHO IrOBOPUTE O TOM, YTO CTENEHb Y4acTHs PE3UIECHTOB
OJIHOW CTpaHbl B TOCYJApCTBEHHBIX 3aKyNKax APYroil siBAsfeTca OIHUM M3 IOKazaTenel 3¢ (eKTUBHOCTU
3KOHOMUYECKOW MHTETPALIHH.

CucrteMa rocyJapCTBEHHBIX 3aKYIOK, CIOXKUBIIASACA B KOHOMHKE coBpeMeHHoro Kasaxcrana, Haxo-
JUTCS B CTAJUU ITOCTOSIHHOTO PAa3BUTHUS U HyKJaeTcs B lasibHEHIeM coBepiueHcTBoBaHuM. [IpeanocsuikamMu
MOBBILIEHUA 3PPEKTUBHOCTH MEXaHU3MOB YIPABJICHHS TOCYAaPCTBEHHBIMH 3aKyIKaMH B YCIOBHSIX COBpE-
MeHHOro KazaxcTaHa SIBISAIOTCS yCHEIIHOE NMPOBEACHUE aJIMHUHHUCTPATHBHON pedopMbl, BHEAPEHUE ayauTa
3¢ deKTHBHOCTH OIOKETHBIX PacXxo1oB. JlaHHbIE MTPOLECCH TO3BOIAT (HOPMUPOBATH OJIATONPHATHBIE COIU-
aTbHO-)KOHOMHYECKHE YCIIOBHS, a 3aKyNO4YHasl JNEeATeNbHOCTh OyAeT obecredyeHa aJeKBaTHOW Ui KOHKY-
PEHLIUU Cpenoil.

W3 npuBeneHHOMN Bbllle HH(YOpMAIMK MOXKHO CAEIATh BBIBOJ, YTO CUCTEMAa FOCYJAPCTBEHHBIX 3aKYIIOK
B EBpazuiickoM 3KOHOMHYECKOM COI03€ C MPUHIATHEM J[OroBopa BhIILIA HA HOBBIM 3TAll U MO MEpPE Aalb-
HeHIero pa3BuTHs U NPUHATHUS perienuil opranamu EADC ona Oyzer nanplie yaydmaTbes U COBEPIICHCT-
BOBATHCS.
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Eypamsmbuc IKOHOMHURKAJIBIK OJaKTarbl MEeMJIEKETTIK caThI ajny myﬁeci

Maxkanana Eypa3susuiblk S5KOHOMUKAIBIK OJAKTaFbl MEMJICKETTIK CAThIIl aly/bl YHBIMIACTHIPYABIH KbIPIaphl
allbUIFaH, ©HEPKACIH KOCINOPBIHAAPBIHBIH KBI3MET €TY HapbIFbIHAA OOCEKENK KYpecTi jKys3ere achipy
KaOTeTiH KaJbIITacTHIpyJa CaThll alyasl Oackapy JKYHeCciH 3epTTeyre TalIIbIHBICTAp 3epTTEIAl.
MeMJIeKEeTTIK CaThIll aly JKYHECiH KaJbIITaCThIPy KOFaMJbIK TYTHIHBIMIbI KaHAaraTTaH/ABIPY MaKCaTbIH[A
MEMJIEKETTIH 03 KbI3METIH iCKe achIpy Ka)XKeTTiTiHEeH TYBIHJal/Ibl, COHBIH iIIiH/le SKOHOMHKAHBIH cajlajJapblH,
KilIi )KoHe OpTa KOCIKEPIIKTI JAMBITY MEH TYPaKThl KbI3METiH KaMTaMachI3 eTy YIIiH. HapeIKTeI TypFEIHIAp
YILIIH €H KaXeTTi Tayapiap MeH KbI3MET KepCETYJIEPMEH TOJBIKTBIPY, TYPFbIHAAPABIH 0acka aa eMip cypy
YILIIH KKETTi TYThIHBIMAAPBIMEH KaHAFaTTaHABIPY MaHBI3bI TaJan OOJbIN TabbUIabl, €H TYIKI MaKcaThl —
eTiMI3/liH SKOHOMHUKACHIHBIH TYPAKThl ©6CYiHE KOJI KEeTKi3y. ABTOpIap MEMJIEKETTIK CaThlll ally KyHeciHae
Kap KbUTaHABIPY TETIriHIH TUIMAIimiriHe 6ara Oepim, caThill any YpIICiHIH JUHAMHKACHI MEH CATHII ATybIH
KeII TapaiFraH Oacekere KablIeTTi TociinaepiH naiifananyablH epeKIIeniKTepiH KapacThIpFaH.

Kinm coe30ep: careln aiy, caThIll aly KbI3METi, ©HEpKACil, caThIl alxyxsl Oackapy skyHeci, Oacexere
KaOIIeTTUmK (aKkTopiapsl, 3aHHAMa, YJITTHIK TOPTIN, SKOHOMHKAIBIK HHTETPAI¥s, JJIEKTPOHIBIK CaHIBIK
KonTaHOa.

S.K. Amandykova, N.K. Dairabayeva

The system of public procurement in the Eurasian economic union

In research the aspects of organization of the public purchasing are exposed in the Eurasian economic union,
going is expounded near research of role of control system by purchases in forming of capabilities of indus-
trial enterprises to carry out competitive activity at the market of activity. Forming of the system of the public
purchasing comes from the necessity of realization the state of the functions with the purpose of satisfaction
of public necessities, including for providing of the stable functioning and development of industries of econ-
omy, small and middle enterprise Meaningful is a condition of market saturation commodities and services of
daily necessity for a population, providing of satisfaction of other necessary for life necessities of population,
and in the end is an achievement of stable height of economy in a country. In the article efficiency of mecha-
nism of financing is estimated in the system of the public purchasing and the dynamics of purchase process
and his feature is examined at the use most

Keywords: Procurement, procurement, industry, procurement management system, factors of competitive-
ness, legislation, national treatment, economic integration, electronic digital signature.
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Modern trends in the developmend of citizenship

This article discusses one of the problems of scientific development of the Institute of citizenship in the
Republic of Kazakhstan and in the countries of the former Soviet Union. Analyzes the historical background
of the constitutional legal institution of citizenship at different stages of formation of the state. Perspectives of
constitutional legal regulation, on the basis of historical and theoretical propositions for further improvement
taking into account the constitutional and legal experience of the CIS countries. The origin and historical
development of citizenship allows us to consider the development of this phenomenon in the dynamics in the
Republic of Kazakhstan, in the CIS countries and other foreign countries and to determine prospects for
further development of citizenship. In the article the conception of citizenship associated with the emergence
of the ancient state in the form of a slave Republic, developing in the framework of the Western type state,
with all that define this type of state characteristics.

Keywords: the institution of citizenship, human rights, government, law, national independence,
development, structure, situation.

Type state is defined in different sources as the most acceptable taken the common features of different
States different States in different periods of time and having the characterized by symptoms. For each his-
torical era where it appeared state had its own definition of citizen and giving the number of persons defined
civil rights. It is well known that along with the changes of the concept of the citizen and, consequently, the
shape of the state itself changes state [1; 60]. However, the first attempts typification of States was undertak-
en by Aristotle, who believed that the main criterion of differentiation of the States are the number ruling the
state and implemented by the state goal. He distinguished between rule by one, rule of few, rule of the major-
ity, a state divided on the right (ensuring the common good) and wrong (being restricted to private purposes)
[2; 495].

The emergence and development of citizenship is closely connected with the government, and that gov-
ernment of the Republican form of government. Accordingly, the emergence of citizenship due to birth, po-
litical equality, based on a separate (slave on the first historical stage) property, assumes a certain political
freedom and personal rights of the individual. These conditions arose in the ancient world that led to the
emergence of citizenship, and essentially established the basic principles for the development of this institu-
tion for many centuries to come.

The study of historical patterns allows you to subdivide the history of the institution of citizenship in
three stages: citizenship in the ancient Polis, citizenship feudal city-republics, citizenship of the modern type.
As distinctive features of different periods, we should highlight the relation of citizens to each other in the
issues of the legal status and responsibility to each other. Antique Republic can be characterized as aristo-
cratic, privileged, unequal community, on the recognition of common interest - the exploitation of slaves.
The feudal Republic can be regarded as community citizens-citizens organized on the basis of equality work-
shop that laid the foundations of legal equality - the basis of the bourgeois-democratic state.

G. Kelsen believed that political freedom, as the idea behind typing of the States of the modern world
and as a consequence that distinguishes between two kinds of state: democracy and autocracy [3; 210].

In turn, R. Dahrendorf, dividing all States into democratic and undemocratic, says that as a result of the
gradual democratization of the society, the class struggle becomes a society of citizens in which although
there is no shortage of inequalities, but by their common Foundation is the will that makes it possible for a
civilized social being [4; 11].

As a special type of citizenship can be considered a nationality during the Soviet period. In political and
legal Sciences in that period developed the concept of «socialist human rights», where human rights were
implemented by the status of the Soviet citizen. It is the existence of citizenship presupposes the possession
of the totality of the rights of man and citizen. Through the legal status of a citizen was determined by the
position of the individual in socialist society. During this period, the main concept of the rights of the citizen
recognized the socio-economic conditionality and the class nature [5; 1259]. However, already indicated the
dependence of the citizen's rights from the level of democratization and cultural development of society. In
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the period of development of the socialist concept of individual rights was emphasized the class character of
the fundamental rights of the citizen. Then it was noted that the basic (constitutional) law legally record the
most important connection between human society and the state defined by the existing physical and socio-
political conditions that reflect the position of class exercising political power. Human rights, recognized by
the state in the form of a constitutional (fundamental) rights of citizens, constitute the Foundation of all other
legal rights and freedoms. They set forth the most common capabilities of a citizen, to meet his social and
human nature, reflecting the basic needs and interests.

It should be noted that prior to the USSR Constitution of 1936 as the Foundation of the Soviet state was
considered by the workers, soldiers and peasants, which was enshrined in the Constitution of RSFSR of 1918
and in subsequent constitutional acts of the Federal value. Right to elect and to be elected, to participate in
government and other rights, historically being the base for the Institute of citizenship in Soviet times had
only certain categories of persons. With the formation of the idea of the Soviet national state, where he ad-
mitted the victory over the exploiting classes final fixed idea of owning the political rights of all citizens. But
unlike the bourgeois-democratic theory of the legal state Soviet citizenship stemmed from the States, and
were the necessary condition of the possession of civil, political, social, economic and cultural rights
[6; 229].

In the same Constitution of the USSR 1977 in Chapter 6, was assigned to the basic provisions concern-
ing citizenship of the Union and equality of citizens, a Chapter 7 establishes the basic rights, freedoms and
duties of Soviet citizens. Thus, in accordance with article 33 of the Constitution of the USSR, was estab-
lished a single Union citizenship, that is, every citizen of a Union Republic was a citizen of the USSR. The
grounds and procedure for acquiring or forfeiting Soviet citizennship was defined by the Law on citizenship
of the Union.

Chapter 5 established the citizenship of the Kazakh SSR and the equality of citizens. In this Chapter de-
termined that in accordance with the established in the Soviet Union a single Union citizenship, every citizen
of the Kazakh Soviet socialist Republic was the citizen of the USSR. At the same time citizens of other Un-
ion republics were used on the territory of Kazakh SSR to the same rights as citizens of the Kazakh SSR. The
equality of citizens of the Kazakh SSR was provided in all areas of economic, political, social and cultural
life - all are equal before the law regardless of origin, social and property status, racial and national belong-
ing, sex, education, language, attitude to religion, type and nature of occupation, place of residence and other
circumstances. Chapter 6 set out the main rights, freedoms and duties of citizens of the Kazakh SSR, giving
the full social, economic, political and personal rights and freedoms proclaimed and guaranteed by the USSR
Constitution, Constitution of the Kazakh SSR and the Soviet laws. The socialist system ensured the expan-
sion of rights and freedoms, the continuous improvement of living conditions of citizens as the implementa-
tion of socio-economic and cultural development. However, the use of the citizens ' rights and freedoms
should not harm the interests of society and state, the rights of other citizens.

In addition, the Marxist-Leninist concept put forward the following principles of the relationship be-
tween the state and the individual in a socialist society: 1) mutual responsibility of the state and the individu-
al; 2) a harmonious combination of interests of the state and the individual; 3) socialist legality, and other
principles. The most interesting is the principle of «social state responsibility for the correctness of deci-
sions», which was expressed in a scientifically accurate measure expression of freedom, indicated in the sys-
tem of rights and duties of citizens.

It should be noted that the constitutional provisions reinforcing the core capabilities of the individual in
the sphere of state management. Citizens of the Kazakh SSR had the right to participate in managing state
and public Affairs and in the discussion and adoption of laws and decisions of national and local importance.
This right was provided the opportunity to elect and be elected to Councils of people's deputies and other
elective state bodies, to take part in the national deliberations and voting in national control, in the work of
state bodies, public organizations and bodies of public initiative in the meetings of labor collectives and at
the place of residence. Every citizen of the Kazakh SSR had the right to submit to state organs and to public
organizations suggestions for the improvement of their activity, to criticise shortcomings in their work. Offi-
cials were obligated in a timely manner to consider the proposals and statements of citizens, to give on them
answers and to take the necessary measures.

In the Constitution of the Kazakh SSR was adopted and the prohibition of persecution for criticism.
Persons guilty of such persecution are held accountable. In accordance with the interests of the people and in
order to strengthen and develop the socialist system, citizens of the Kazakh SSR are guaranteed freedom of
speech, press, Assembly, meetings, street marches and demonstrations. Constitutional provisions on citizen-
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ship, in line with the developed theory of the socialist state, were political in nature and implemented in legal
form in the sectoral legislation.

For this reason we can draw the following conclusion that Soviet citizenship had worn ideological in
nature, was based on Communist ideology. As a consequence, had the character of privilege that has been
endowed with: in the first phase, workers, soldiers, sailors, peasants. In the second phase, they were treated
the workers, a all others (students, Housewives) possessed voting rights. The third stage — the stage of for-
mation of the whole people of the state with the provision of the totality of the rights of citizens and the
recognition of a new community — the Soviet people. However, the state was the main source of rights and
obligations, and in certain cases could deprive of the Soviet citizenship and to expel this man from the coun-
try. Accordingly, this approach greatly narrowed the set of individual rights and first put forward the respon-
sibilities of a citizen. Internal and external conditions of development and change of statehood as ideas re-
sulted in a change of the political and legal status of the Soviet Union, turning it into the Commonwealth of
Independent States, with full national sovereignty.

In this connection it is necessary to focus on the historical development of citizenship in post-Soviet
countries, which took place in stages. As the first stage of transformation of Soviet citizenship in citizenship,
built on liberal democratic principles, it is possible to determine the period 1985 — the 27th Congress of the
CPSU and the 19th party conference in 1987, which was taking the course of building a socialist law-
governed state. At this stage it was planned to combine the principles of the socialist state and legal bour-
geois state. This merger was carried out through recognition of the primacy of human rights, recognition of
the possibility of introducing in the Soviet socialist state of liberal-democratic principles. These aspirations
and ideas prepared to make important political and legal documents, claiming the priorities in the process of
independent of the Union republics. And, first and foremost, the recognition of a single nationality that de-
fines the relationship of the individual and the state.

The provisions of the Constitution of the USSR was detailed in the Constitution Kazakh the Soviet Un-
ion, where in the announcement of the Declaration of sovereignty of the Union republics formed a new doc-
trine of the sovereignty of the Federal Republic [7]. This approach to the sovereignty of the Federal Republic
created a liberal democratic approach to the essence of citizenship as the basis of national statehood. It was
characteristic of the period of bourgeois revolutions, but it is based on the idea of national sovereignty, the
idea of legitimate state power. As noted in that period of legal scholars: «Sovereignty is indivisible, it cannot
be distributed between the Union and the Union republics, as it is impossible to limit or expand [8].

However, the controversy regarding the sovereignty of the individual Union republics and the Union as
a whole, became the basis of the collapse of the Soviet Union. In many declaratory acts of the Union repub-
lics proclaimed the right to sovereignty as a fundamental concept for future development.

Thus, strengthening of national statehood, revival and development of indigenous culture, traditions,
language and strengthening the national dignity of the Kazakh nation and other nationalities living in Ka-
zakhstan, was, in our opinion, based on ideas of statehood and became the ideological and theoretical basis
for the formation of the Kazakh nationality. Moreover, the definition of international standards in the field of
human rights as a political-theoretical foundations leads to the conclusion that this was the first stage in the
formation of citizenship of the legal state based on liberal democratic values.

At the end of the twentieth century the legal system of several States and regions of the world, by virtue
of the interdependence of global processes, was tested. A comprehensive assessment of this phenomenon
currently, it is difficult to provide in the power of the past by humanity insufficient length of time. European
jurisprudence in the late XX — early XXI century had to endure too much politicized intrusion into its sphere.
It was related to all branches of legal science: from constitutional to international law. History, especially
political, as it is obvious, in most cases, operates a large-scale distances. But some characteristic associated
with merchandise the main subject of international law — States, institutions can already be evaluated. First
of all, it concerns the institution of citizenship, which in accordance with conventional terminology, is a sus-
tainable legal connection with the state, expressed in aggregate their mutual rights and obligations.

It should be noted that exactly one of the keywords of this concept, namely, «stability» — have been due
to major geopolitical changes to the test. Proclaiming as one of the dominant market economy, freedom of
movement of capital, services and labour, the founders neoliberales of the doctrine of state transition type,
the «rocked» this Foundation — sustainability, on which is based the institution of citizenship.

People outside of their state of nationality offering their services labour hire worldwide, began to speak,
hardly, primus inter pares — a model initiative of the individual at the end of XX — beginning of XXI century.
The study of the political and legal system of the United States (as well as norms of EU law) due to the low
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availability until the early 90-ies frequently presented for many local legislators and scientists terra incognita.
As such, during the period of «perestroika» and there was a need for replication is often unverified and unac-
ceptable uaunuatus. The all-consuming desire for unification of the States prevailed in a number of domes-
tic politicians and ideologues over common sense about the unassailability of such perspectives, because for
centuries the established nature of humanity, its geographical, biological and cultural diversity, as well as the
impossibility of creating a more integrated global legal and political system instead already developed by
mankind in 1945. It must be emphasized that the United Nations was created in 1945 after the incurred losses
of the Second world war, numbering more than 30 million people.

Liberal ideas about the movement of the working masses, developed in the late 40-ies of XX century by
the founders of European integration in the name of preserving peace in the European region and economic
stability of the EU's population, were projected on different soil early 90-ies on the ruined and fragmented
territory of the former USSR. Thus, the need to maintain stable relations with the state were theoretically
subjected to doubt not just economists and political scientists who study issues of world (global) economy,
but also scholars working on issues of international and European law and other legal branches. However,
this «sustainable stability» inevitably remained in the terminology of the constitutional (national) law deter-
mined by the state's Basic law (Constitution).

In the state if there is security working at the appropriate level, in modern conditions, taking the States
international legal obligations on information exchange, is not a big difficulty identifying individuals with
foreign citizenship. In addition, the international cooperation of States includes the provision on a mutual
basis on request country-specific information about people receiving their citizenship. Returning to the theo-
ry and practice of citizenship in the modern world, should be called major significant facts, which gave the
world examples of legal design. One of the most popular topic to study in law fifteen years ago, not only
Russia but also other countries, was the institution of «European citizenship», which is based on the right of
the EEC and other international organizations. Means of legal regulation of this Institute was the 1992 law of
the European Union and the legislation of individual member States of the EU. In article 8 of the Treaty on
European Union of 1992 States that «every citizen of a member state is a citizen of the Uniony.

But, as the study shows, in fact, it is rather the ideological factor of cohesion of the EU member States,
rather than legal reality. Of course, there is the national anthem of EU — Ode to Joy Beethoven, in each mu-
nicipality 27 countries of the EU flag is adjacent to the flag of the national States of the EU. But EU member
States remain the sovereign right to impose restrictions on freedom of movement, granting rights to foreign-
ers from countries outside the EU. In granting the citizenship of the state, no country of the European Union
is not obliged to consult with the community structures of the EU. Granting citizenship is a sovereign right of
each of the member States of the EU. In this case, what kind of confederalism in the European Union can be
discussed? EU citizenship provides not so many rights: the right to free movement and permanent residence
in the territory of the member States (article 8); right to vote and to stand as candidates in elections to the
European Parliament (article 8); the right to elect and be elected in municipal bodies on an equal footing with
nationals of the country (article 8); the right to complain to the European Parliament and to the Ombudsman
(article 8-d 138-d 138-¢e); the right of a citizen in the territory of a state not included in the European Union,
the diplomatic protection of the mission of any of the member States of the European Union (article 8).

It is thanks to European law has been restated a term such as subsidiarity, in additional to the basic val-
ue (a specific country) citizenship of the EU. Of the areas related to the institution of citizenship, in EU law
there are few attempts to conduct coordinated migration policy. But what happened a few years ago the so-
called «color revolutions» in the Middle East, and increased in this connection, the flow of illegal migrants
into the EU, showed the impossibility of maintaining even this legal initiative. Again, the security issues of
the state and citizens of each EU country in this case in no way coordination with high humanistic initiatives
of regional integration and human rights, which, as a rule, is the product of peace of intellectual creativity.
Subsequently, the institution of «European citizenship» was not a real Institute of the Confederation, and es-
pecially the Federation of the EU member States.

However, the example of EU law is significant in the aspect of consistent implementation of the com-
prehensive Institute of human rights for the benefit of man and citizen, and the concept of «citizenship of the
European Uniony, although it remains largely in the sphere of ideology than of law, will occupy a worthy
place in the Arsenal of political and legal thought of mankind. Protection of the rights and freedoms of man
and citizen is the norm of most modern constitutions. The implementation of this principle of international-
legal means serves as a complement to national law.
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In the second stage can be considered the period of official registration of state and legal fixation of cit-
izenship in the CIS countries. This period is characterized by the adoption of constitutions and constitutional
laws that reinforce the foundations of constitutional order, rights and duties of man and citizen, as well as the
system of the Supreme bodies of state power. At this stage of the Constitution was adopted in 1991 in Mol-
dova, 1992 — Turkmenistan, Uzbekistan, Estonia, Lithuania, in 1993 — Kazakhstan, Kyrgyzstan, Russia, in
1994, Belarus, Tajikistan, Latvia was restored the Constitution of 1922 [9].

In other post-Soviet countries have been major changes in the Constitution of the Soviet period, which
fixed a new direction of development of the state. For example, prior to the adoption of the 1993 Constitu-
tion of the Republic of Kazakhstan acted in the constitutional law «On the state independence of the Repub-
lic of Kazakhstan» of 16 December 1991, which was secured: priority of the rights and freedoms enshrined
in the universal Declaration of human rights, other universally recognized norms of international law; the
right of the Kazakh nation to self-determination; determination of creation of civil society and legal state. It
was also noted that citizens of all nationalities, United by common historical destiny with the Kazakh nation,
constitute together with it the uniform people of Kazakhstan, which is the only bearer of sovereignty and
source of state power in the Republic of Kazakhstan, exercise state power, both directly and through elected
political bodies on the basis of the Constitution and laws of the Republic of Kazakhstan. Citizens of the Re-
public regardless of their nationality, religion, belonging to public unions, origin, social and property status,
occupation, place of residence have equal rights and responsibilities. Persons on the territory of the Republic
of Kazakhstan and non-citizens, enjoy the rights and freedoms as well as bear responsibilities established by
the Constitution, laws and interstate agreements of the Republic of Kazakhstan, with the exceptions estab-
lished by laws and interstate agreements of the Republic. Infringement of civil equality is punishable by law.
The Republic of Kazakhstan has its own citizenship. For all Kazakhs who were forced to leave the territory
of the Republic and reside in other States, recognizes the right to have the citizenship of the Republic of Ka-
zakhstan together with the citizenship of other States, if not inconsistent with the laws of the States which
citizens they are. It turns out that for the first time in legal form was stipulated principles that are the basis of
Kazakhstan citizenship, a, essentially, constituents and the foundations of Kazakhstan's statehood.

As the third stage of development of the institution of citizenship should consider the process of im-
proving the constitutional and legal norms regulating the institution of citizenship. At this stage the process
of development and improvement through changes and additions to the laws on nationality, as well as
through the development of constitutional law. Moreover, in 1995 was adopted the new Constitution in
Azerbaijan, Armenia, Kazakhstan, Georgia, in 1996 — in Belarus, Ukraine. In Kyrgyzstan, Turkmenistan,
Uzbekistan revision of constitutional rules [10; 95]. Thus it turns out that the stages and the dynamics of the
process of formation of citizenship in the CIS were the same, due to the similarity of the conditions and
causes that determine the regularities of origin and development of the legal regulations in the field of citi-
zenship.

An important aspect of the emergence of citizenship in sovereign States was the recognition of citizen-
ship for all permanent residents at the time of adoption of the law on citizenship or the stipulated period or
date within which or in the part of the population acquired the citizenship of a particular country.

Thus, I come to the conclusion, revealing the historical development of citizenship in the Republic of
Kazakhstan, we believe that in its evolution it passed the following stages:

1) - pre-Soviet phase includes the period of the accession of Junior, middle and senior in citizenship of
the Russian Empire in the 18th and 19th centuries;

2) the Soviet phase includes the periods:

a) 1917-1924 rr. the establishment of Soviet power;

b) on August 26, 1920 Executive Committee and SNK of the RSFSR signed a Decree «On formation of
the Kazakh Autonomous Soviet Socialist Republic» within the RSFSR, with its capital in Orenburg;

3) Since 20.12.1991 on 30.08.1995 the infancy of the institution of citizenship of the independent Ka-
zakhstan;

4) - 30.08.1995 G. modern stage of development of the institution of citizenship of the Republic of Ka-
zakhstan.

It is necessary to pay attention to the emergence of integration processes in the field of citizenship on
the territory of the modern CIS. These questions are revealed in the Charter of the Union of Belarus and Rus-
sia, where it is noted that the presence at the citizen of the Russian Federation and citizens of the Republic of
Belarus citizenship of the Union does not diminish his rights and freedoms and is not exempt from the obli-
gations deriving from the citizenship of the state party of the Union. Agreement dated December 8, 1999 be-
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tween the Russian Federation and the Republic of Belarus on establishing the Union state was introduced to
its citizens. The main provisions are enshrined in Chapter II, according to which citizens of the Union state
are the only citizens of States parties.

At present, the citizenship of the CIS countries determined by the constitutional and legal norms that
underlie organizational-legal mechanism of regulation of citizenship, establishing of the political-ideological
base of the system of state bodies, their powers in the field of citizenship, ways of improvement and interna-
tional integration. The constitutional-legal system of the mechanism of legal influence on social relations is
designed to provide: the use of democratic forms for the adoption and execution of decisions on citizenship
issues; creation of necessary organizational and legal capacities for activities of Executive bodies in the
sphere of citizenship, sustainability, basic domestic relationships, and inner consistency of certain parts of
the mechanism of the state. On the basis of constitutional norms is determined by government policy, en-
shrining in the area of citizenship the main directions of development of citizenship, both in national legisla-
tion and in international agreements. In turn, the principles of citizenship should be considered as fundamen-
tal ideas and fundamentals that determine not only the order of implementation of state citizenship in the law
enforcement practice, but also as an important safeguard to protect and ensure the rights and freedoms of
man and citizen on the territory of Commonwealth of independent States.

Moreover, currently, in the European legal space is the integration into the field of law in General and,
in particular, in the area of citizenship. In the framework of the Commonwealth of independent States inte-
gration laid the foundations of this Institute. In the historical aspect, these conditions can be considered as the
initial stage of formation of a common Eurasian space.

The origin and historical development of citizenship allows us to consider the development of this phe-
nomenon in the dynamics in the Republic of Kazakhstan, in the CIS countries and other foreign countries
and to determine prospects for further development of citizenship.

Thus, strengthening of national statehood, revival and development of indigenous culture, traditions,
language and strengthening the national dignity of the Kazakh nation and other nationalities living in Ka-
zakhstan, was, in our opinion, based on ideas of statehood and became the ideological and theoretical basis
for the formation of the Kazakh nationality. Moreover, the definition of international standards in the field of
human rights as a political-theoretical foundation leads to the conclusion that this was the first stage in the
formation of citizenship of the legal state based on liberal democratic values.
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A3aMaTThbIK HHCTUTYTHI JaMYbIHBIH 3aMaHayH 0eTaJbIChI

Maxkanana Kazakcran PecrnyOmukachiHOa, COJI CHSAKTBI MOCTKEHECTIK KEHICTIK eNepiHiaeri a3aMarThIK
MHCTUTYTBIHBIH ~ JaMybl FBUIBIMH  MocenenepAiH Oipi  OOJbIN  KapacThIPbULABL. — MeMIIeKeTTiIiK

Cepus «[lMpaBo». Ne 3(87)/2017 19



G.U. Balgimbekova, V.S. Isabekova

KaJIBIITACTBIPYABIH OPTYPJ Ke3eHIEpiHJAErl a3aMaTThIK WHCTUTYTBHIHBIH KOHCTHTYLHSJIBIK-KYKBIKTBIK
TYBIHAQYBIHBIH ~TapuXH aIFbllIapTTapbl capananasl. TMJI  enpepiHiH  KOHCTHTYLMSUIBIK-KYKBIKTBIK
TOKIpUOECIH ecKepe OTBIPBIN, OJAaH opi JKeTiNAipy OOMBIHINA TapuUXH JKOHE TEOPHSUIBIK epexkKenepaiH
HETri3iH/e, KOHCTHTYLHSJIBIK-KYKBIKTBIK PETTEY/IiH Ooaliarbl aHbIKTaIIbl. MEMIICKETTiH CasiCH-TCOPUSIIBIK
HEri3i peTiHAe a3aMaTThIK CajachIHAAFbl XaJblKapalblK CTaHAApPTTapibl aHbIKTayda JIeMOKDPATHSJIBIK
KYH/IBUIBIKTApFa HETi3/IeNreH, KYKBIKTHIK MEMJICKET KaJbIITACTBIPYAa arajfaH MHCTHTYT Ka3ipri Ke3eHue
HeTi3 00BN TaOBUTAABI JIETeH TY)KBIPHIM jKacayFa MYMKIHIIK Oepeni. Onemie TYpaThlH op YITTHIH Tl
MOJICHHUETIH, JOCTYPiH, TIUNIH JKOHE YITTBHIK Kalip-KaCHETiH CaKTay O»OHE YITTHIK MEMJICKETTUIKTI
HBIFAWTYaFbl KaiiTa KaHAaHy JXOHE IaMbITy, Oi3[iH MiKipiMi3ine, MEMIICKETTUTIKTIH Ka3ipri a3aMarThIK
WUHCTUTYTBIHBIH IaMYBl YIIIH HACOIOTHSIIBIK )KOHE TEOPHSUIBIK Heri3 OOIbl.

Kinm ce30ep: a3aMaTTBIK HMHCTHTYT, aJaM KYKBIKTapbl, MEMJIEKET, KYKbIK, a3amar, YIT, a3aMaTThIK,
JIEMOKpaTHsl, 3aH, KOHCTUTYLUSI.

I'.V. Banrumbekona, B.C.HMcabexoBa

COBpeMeHHBIe TCHACHIMHU PAa3BUTUHA NHCTUTYTA I'PAKAAHCTBA

B craTbe aHaMM3UPYIOTCS UCTOPUUECKUE MPEITOCHIIKH MOSBISHUS] KOHCTUTYLIHOHHO-TIPABOBOTO MHCTUTYTA
TpakJIaHCTBAa Ha pa3HBIX 3Tamax (OPMHUPOBAHUsS TOCyAapCcTBEHHOCTH kak B Pecrmybmmuke Kasaxcral, Tak
U B CTpaHaxX IOCTCOBETCKOTO MpoCTpaHCcTBa. OMNpenesnstoTcsi NMeperneKTHBbl KOHCTUTYLIHOHHO-MPABOBOTO
peryaupoBaHMs Ha OCHOBE HMCTOPHYECKMX M TEOPETHYECKMX IIOJIOKEHMH 10  JalbHeduemy
COBEPILICHCTBOBAHHUIO C Y4eTOM KOHCTUTYHUOHHO-IpaBoBoro ombita crpan CHI.  Onpenenenue
MEKTyHapOIHBIX CTaHAAPTOB B OOJIACTH TPaXKAAHCTBA B KAuECTBE IOJIMTHKO-TEOPETUUECKOH OCHOBBI
TOCyZapCTBa IO3BOJISICT ClIENIaTh BBIBOA O TOM, YTO COBPEMEHHBIH 3Tall CTANl KIIIOYEBBIM B (DOPMHUPOBAHHU
JAHHOTO MHCTHTYTa MPaBOBOTO IOCYJapCcTBa, OCHOBAHHOTO HAa JAEMOKPAaTHYECKHX LIEHHOCTAX. YKpeNIeHHe
HaI[MOHAIBHOM TOCYJapCTBEHHOCTH, BO3POXKICHHE M PAa3BUTHUE CAMOOBITHON KYNbTYpHI, TPAAULIUH, sS3bIKa
U yKpeIIeHWe HAIMOHAIBbHOTO JOCTOMHCTBA KaKAOW M3 HAlMH, NMPOXKUBAIOIIUX B MHpPE, SBUIOCH, IO
HallleMy MHEHHIO, OCHOBOH HJIEH TOCYJapCTBEHHOCTH U CTaJ0 UACOJOTHYECKOH 1 TeopeTHiecKon 6a30i ams
(hOopMHPOBaHUS COBPEMEHHOTO HHCTUTYTA IPaskIaHCTBA.

Knrouesvie cnosa: HUHCTUTYT TpaXAaHCTBa, IMpaBa 4YE€JIOBEKa, TOCyAapCTBO, NpaBO, Ipa)XJaHWH, Hallusd,
Tpax1aHCTBO, IEMOKpATHU, 3aKOH, KOHCTUTYIU.

References

1 Grafskii, V.G. & Nersesiants, V.S. (Eds.). (1998). Istoriia politicheskikh i pravovykh uchenii [History of political and legal
doctrines]. Moscow: Izdatelskaia hruppa NORMA-INFRA-M [in Russian].

2 Guliyev, V.E. (Eds.). (1976). Politicheskie ucheniia: istoriia i sovremennost. Domarksistskaia politicheskaia mysl [Political
doctrines: history and modernity. Pre-Marxist political thought]. Moscow: Nauka [in Russian].

3 Kelsen, G. (1908). Obshchee uchenie o hosudarstve [General theory of State]. Saint Petersburg [in Russian].

4 Dahrendorf, R. (1987). Frahmenty novoho liberalizma [Fragments of the new liberalism]. Stuttgart [in Russian].

5 Kachkeev, M. (2012). Pravovaia nezavisimost Kyrhyzstana i Kazakstana «Obzor zakonodatelstva o nezavisimosti sudei v

perekhodnyi period [«Judicial Independence in Kyrgyzstan and Kazakhstan: A Legislative Overview In Judicial Independence in
Transition]. Berlin: Springer Berlin Heidelberg [in Russian].

6 Nowicki, A., Marvin, E. (2000). Kazakhstanskii nekommercheskii sektor na peresechenii Velikoho Shelkovoho Puti [Ka-
zakhstan's Nonprofit Sector at a Crossroad on the Great Silk Road]. Mezhdunarodnyi zhurnal dobrovolnykh i nekommercheskikh
orhanizatsii — International Journal of Voluntary and Nonprofit Organizations, 11(3), 217-235. Retrieved from doi:
101023/a:1008971725436 [in Russian].

7 Konstitutsiia SSSR [The Constitution of USSR]. (1988). Moscow: Izvestiia Sovetov narodnykh deputatov SSSR
[in Russian].

8 Binder, M.A. (1980). K voprosu o hosudarstvennom suverenitete soiuznykh respublik [The question of the sovereignty of the
Union republics]. Konstitutsiia SSSR: problemy hosudarstvovedeniia i sovetskoho stroitelstva — The Constitution of the USSR: The
problems of political science and Soviet formation, 80-91. Moscow: Mir [in Russian].

9 Lepeshkin, A.L. (1977). Sovetskii federalizm [Soviet federalism]. Moscow: Iuridicheskaia literatura [in Russian].

10 Konstitutsii i deklaratsii o hosudarstvennom suverenitete hosudarstv-uchastnikov SNG i stran Baltii [The Constitution and
the Declaration of State Sovereignty of the CIS member states and The Baltics]. (1994). Moscow: Nauka [in Russian].

20 BecTHuk KaparaHguHckoro yHuBepcuTeTa



MEMIEKET XXOHE K¥KbIK TEOPUACBI MEH TAPUXbI
TEOPUA U UCTOPUA TOCYOAPCTBA U NMPABA
THEORY AND HISTORY OF STATE AND LAW

UDC 342.518 (574)

N. Saulenl, A. Lavnichak®

'Ye.A. Buketov Karaganda State University, Kazakhstan;
2University of Wroclaw, Poland
(E-mail: natalia.unv@gmail.com)

Place and role of the executive power in the theory of separation of powers

The article analyzes theoretical bases of the principle of separation of powers from its origin up to the present
time. The article reveals that the principle of separation of powers was inactive and ignored wherever
totalitarian and authoritarian regimes were established. It is shown that the peculiarity of the executive power
lies in its law enforcement functions, it performs the implementation of the laws adopted by the Parliament.
A special place in the article is given to the institution of delegation of executive power legislation. The
strengthening of the executive power can be conditioned by the fact than when there is no unity among the
various political forces in the society, this results in a critical situation. Any state that is in crisis should
ensure strict parliamentary and judicial control. In this case, only a system of checks and balances ensures
equality and sovereignty of power for uniting common goals — the creation of a legal and dynamically
developing state.

Keywords: ideas of natural law, principle of separation of powers, executive power, three branches of power,
Parliament, monarchy, Republic, mechanism of checks and balances, political regime.

When the certain period came, the human society, through creative labor and the development of its
social and legal culture, began to think about the organization of such a state in which people could live
freely under protection of the common law. Each of its citizens had the right to rule their country by
participating in elections to parliamentary and local institutions. The executive power, acting according to
the laws, protected the peace and order in society. Legislative bodies, consisting of deputies elected by the
people, created legal norms aimed at improving the lives of their fellow citizens. Judicial institutions, also
elected by the people from the most authoritative, professional and highly moral representatives of this
society, acted only according to the letter of the law.

Moreover, these three branches, which constituted one powerful force — a state power, did not have the
right to interfere in each other's affairs, to duplicate and impose their opinions, to assign certain powers, etc.,
since this was a grave violation of the democratic principles of this society. In the opinion of the majority of
progressive thinkers, this is how a democratic state should have looked like, in which the principle of
separation of power dominated, where the executive power played an important role.

Unfortunately, the humanity did not come immediately to such an ideal scheme, but only as a result of a
complex and brutal struggle with the old monarchical form of government. It seemed that it was impossible
to remake the monarchical system which had been dominating for hundreds of years over the peoples of that
world, since it was an unassailable fortress.

The ideas of free thinking and equality were accumulated and arose in the minds of the enlighteners
who passed them on to the people through their labors, as a result of which theoretical doctrines and views
on the reconstruction of the human society arose.
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These theories, developed simultaneously by the well-known thinkers such as Hugo Grotius, Thomas
Hobbes, Benedict Spinoza, John Locke, Jean-Jacques Rousseau, Charles Louis Montesquieu, Emanuel Kant
and many others, gave their real results in the pre-revolutionary years of the late XVI — early XVII centuries.

The above-mentioned classics of political and legal thought, in their turn, based their theories on the
teachings of ancient philosophers — Aristotle, Plato, Pythagoras, Heraclitus, Socrates, Seneca, Cicero, etc.
This demonstrates that each generation has invested its stone in the foundation of the future building of Jus-
tice and Democracy, to which civilized society aspired.

Europe in the pre-revolutionary years of the late XVI — early XVII centuries «was bursting with indig-
nation». The deplorable situation of ordinary people deteriorated every year compared with theidle life of the
aristocracy, the royal families and their associates — the highest officials of the ruling government and repre-
sentatives of religion.

It should be mentioned that the main impact on despotism was the substantiation of the idea of natural
human rights. Thus, Hugo Grotius (1583-1645) an educated lawyer, a famous Dutch writer and thinker be-
came the ancestor of this theory [1; 189]. He wrote that natural law had an indisputable advantage, both over
the divine and the human right, in its various varieties, since the mother of natural law was the very nature of
man. Therefore, it is unacceptable to encroach on someone's freedom or other amenities, restrict people's
freedom, not to compensate for damage, ignore contracts, etc. [1; 191].

According to Grotius, even the king’s powerscouldbe restricted by people; if the king went beyond their
limits, he became a private individual with all the consequences that followed from this [1; 193].

His compatriot Benedikt Spinoza (1632-1677) wrote that people began to unite in a whole state in order
to ensure their natural rights.The scientist gave special preference to democratic state. According to Spinoza,
the republic was the most reasonable form of the state [1; 205, 206].

Thus, for example, the English philosopher John Locke (1632-1704) determined that only the state has
political power, that is, to create laws which provide various penalties up to the death penalty and to use the
community force to enforce these laws [2; 263].

It should be noted that gradually, along with the ideas of natural human rights, the concept of a
democratic society and the rule of law, as well as various forms of government — the principles of separation
of powers began to appear. John Locke presented many interesting ideas about strengthening the principle of
separation of powers. His most famous work is «Two Treatises on Government» (1690). According to the
scientist, the state was created not by God, but by a voluntary association of people. Further, he writes,
a single political organism is created, where all affairs are decided in accordance with the will of the majority
of the population. Since then, the state on behalf of the population carries out justice, publishes laws, collects
taxes, ensures public order, etc. [1; 208, 209].

Moreover, Locke defending the natural right of man makes a note: «... the state of freedom, neverthe-
less, is not a state of self-will ...» [2; 264]. As a result of this, it cannot damage the life, health, freedom or
property of another person [2; 265].

It is interesting that, being a democrat and an extraordinary progressive man, J. Locke attached great
importance to the principle of separation of powers, however he paid attention only to the legislative and ex-
ecutive authorities.

Developing further his ideas, John Locke makes a conclusion about separation of the legislative and ex-
ecutive powers [2; 347]. In his opinion, the legislative bodies must act continuously, at the same time, in
emergency situations, with the consent of the population, they can give up their executive powers, thus go
against the letter of the law in the name of the common weal [2; 351].

Another thinker Charles-Louis Montesquieu (1689-1755) continued the idea of separation of powers.
He came from the provincial French nobility; it is interesting that he was born 100 years before the French
Revolution. His works: «Persian letters» (1721), «Reflections on the causes of the greatness and fall of the
Romansy» (1734) and «On the spirit of the laws» (1748) have gained worldwide fame [3; 9]. Montesquieu
was an ardent supporter of parliamentarism.

Like Locke, Montesquieu recognizes the theory of separation of powers and further develops it. In
addition to the legislative and executive branches, he also includes the judiciary. In Chapter VI «On the State
System of England» in the book «On the Spirit of Lawsy», Montesquieu noted that there would be no freedom
in the state if the legislative and executive powers were combined in one person or body. Also, there will be
no freedom if the judiciary power is not separated from the legislative and executive ones. According to the
scientist, everything will perish if these three authorities are connected in one person or institution
[3; 290, 291].
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Continuing his thought, Montesquieu noted that the political freedom in society can function if it does
not have conditions for abuse of power, and in order to ensure this principle, an organization of state power
is necessary in which the three branches of power could restrain one another [4; 137].

Later, the leaders of the French Revolution referred to the works of Charles Montesquieu, and justified
the establishment of the republican system in France. Although we should note that he was always in favor
of compromise with the royal authority against blood and violence.

As we see, Montesquieu, like J. Locke, was guided by the revolution in England, which occurred in
1688, where on the basis of a compromise between the bourgeoisie and the aristocracy, the foundations of a
constitutional monarchy were laid. In the history, this revolution was called the «Glorious Revolution»
[3; 31].

English enlightener Thomas Hobbes (1588-1679) understood the executive as the power that was de-
signed to enforce laws and judicial decisions, and to ensure the implementation of punitive measures in the
event of disobedience to state power [5; 190].

Apparently, on the threshold of European revolutions and their victory over the monarchical regimes in
their countries, the ideas of the above-mentioned philosophers, educators, thinkers and scientists, which theo-
retically substantiated practical steps towards revolutionary changes, played a valuable role. Natural human
rights meant that the people had the right to overthrow the oppressing despotic regime and create a new
statehood based on the principles of justice, separation of powers and the rule of law. Also the human right
was to choose a form of government in the form of a constitutional monarchy or republic, which opened up
broad prospects for the development of Western Europe, not only politically, but also socially and economi-
cally.

The ideas of natural law and the principles of separation of powers no longer had borders and they
gradually penetrated into the territory of the New World, the United States of America, in which there was a
favorable situation for the implementation of many projects of political reforms that could not be completely
brought to Europe. The unique situation was that North America as a state was formed from a «clean slatey,
and many revolutionary democrats who fled from Europe for anti-monarchist mentality and revolutionary
activity were able to implement interesting democratic projects into the arrangement of a new American
statehood. And, finally, in America there were not those powerful forces that supported the monarchy, as it
was in Europe.

Analyzing the theory of separation of powers and the place of the executive power in it, it is necessary
to dwell on some historical subjects of the formation of the United States of America, which became an ex-
ample of building a legal democratic state.

The American revolution of the 18th century was even recognized by Karl Marx, one of the
irreconcilable critics of capitalism and the founder of the idea of building a communist society. In his letter
to the President of the United States of America Abraham Lincoln in 1864, in connection with his re-
election, Karl Marx wrote that for the first time in North America the idea of a single great democratic
republic arose, the first Declaration of Human Rights was proclaimed and the impetus to European
revolutions was given [6; 17].

At the same time, the founders of communism did not recognize the ideas of bourgeois democracy, in
particular, the principle of separation of powers. In this connection, Marx's colleague Frederick Engels noted
in his writings that the separation of powers was an ordinary division of labor applied within the state
mechanism for simplification and control [7; 203].

The emergence of American statechood was in the acute struggle against English absolutism, whose
most prominent figures would later lead this country and become the founding fathers of American statehood
and its Constitution. These were George Washington, Thomas Jefferson, Benjamin Franklin, James Madison,
Alexander Hamilton, Thomas Paine, and others.

The states made several attempts to create a new constitutional treaty, but, however, they did not have a
common opinion on the principal issues of the further development of the country [8; 18]. A meeting was
convened where J. Washington was elected as a chairman; a delegation from Virginia presented the plan de-
veloped by Madison for the establishment of a new national Government [8; 22];

There was a struggle between different states about the legislative power, the strengthening of presiden-
tial powers, etc. Franklin, Madison and their associates played a great role in settling the conflicts.

In the Constitution of 1787 the «Bill of Rights» was drafted, which enabled the Constitution to adapt to
the new conditions of the developing society [8; 27].
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Alexander Hamilton in his work on the structure of presidential power noted that the executive must be
necessarily energetic and, undoubtedly, be concentrated in the same hands. The weakening of the executive
power, according to Hamilton, will lead the country to disobedience to the laws and undermine the effective-
ness of the entire system of government. The principle of executive power is undivided authority, whereas
the legislative is multiple authority. This makes them effective each in their field.

At the same time, Hamilton warned that the executive power was a potential threat to the republican
freedoms and interests of the people, since it was provided with undivided authority.

During the construction of the American statehood, disagreements arose over the future form of state
government. For example, A. Hamilton proposed the Project of an oligarchic republic headed by a President
elected by a narrow circle of privileged electors, endowed with broad powers and essentially representing the
position of an elected king [9; 83].

Another American statesman James Madison, struggling with conservatives for the republic, believed
that a representative democracy system, compared to the immediate, had a great perspective in the vast terri-
tory of America. The representative system, in his opinion, was aimed at ordering political demands to re-
lease them from trifles and extremes and to give them a generalized character. In a large state, representative
bodies are most favorable [10; 51].

Madison strongly criticized the deprivation by the majority of state constitutions of the traditional pre-
rogatives of the executive power and their transfer to legislative power. However, Madison was against the
life-long election of the president, for which A. Hamilton, J. Dickinson, G. Morris, and others advocated. He
proposed to establish a seven-year term of presidential authority [11; 146].

Thanks to J. Madison, who fought for freedom of conscience, freedom of speech and convictions, the
suffrage was democratized in America, «... the suffrage, he wrote, is a fundamental article of every republi-
can constitution» [10; 58]. And it was only thanks to his influence that in 1821many states established a suf-
frage for the entire white male population in elections to both legislative chambers. According to Madison,
such system in the future would become possible for the entire population of the country [10; 60].

The events that took place in America and Europe could not but affect the teachings of the advanced
thinkers of the Russian state. Among them was M.M. Speransky, whose ideas also reflected the principle of
the separation of powers. In his opinion, the bicameral Duma was supposed to represent the legislative power
of Russia, the emperor of the reigning house of the Romanovs should become the head of the executive pow-
er, and the judiciary power had to be represented by the court operating in Russia [12; 101].

It should be noted that M.M. Speransky was once the Governor-General of Western Siberia, the «Char-
ter of the Siberian Kirghiz» was written by him in 1822.Along with the «Charter of the Orenburg Kirghiz» in
1824, developed by Governor-General P.K. Essen, tsarism intended to abolish the Khanate-Sultan power in
the Lower and Middle Juzes of Kazakhstan, having prepared a legal basis for the expansion of the coloniza-
tion of the Steppe lands and the assimilation of nomads [13; 246-247].

As G.Z. Kozhakhmetov noted, M. Speransky's Charter differed from the Charter of P. Essen by more
flexible and liberal elements, especially in the field of the election of local authorities, for the first time in
Kazakhstan the legal status of nomads was defined — they were equated with peasant migrants, etc., which
facilitated the life of the Steppe region population [13; 247-252].

Interesting projects were offered by the representatives of the dekabrists movement P. Pestel and
N. Muravyov. According to the Muravyov Constitution, Russia was to become a constitutional monarchy
with bicameral Parliament and the judiciary power. The monarch, as the Head of the executive power, must
be accountable to the Parliament [14].

The liberal ideas of the nineteenth century of the Russian educator B.N.Chicherin are noteworthy.
According to him, constitutional monarchy would be the most rational form of government in Russia, but at
the same time, the sovereignty of the people would be limited by laws. The suffrage was to be based on a
high qualification.

It should be noted that Russia by the beginning of the 20th century experienced serious problems relat-
ed to the bourgeois democratic revolution of 1905. The tsarism, struggling for survival, published the Mani-
festo of October 17, 1905, where the Parliament, political freedoms and other democratic rights were prom-
ised, which had been covered in the Declaration of the Rights of Man and the Citizen of 1789.

Already from the tribune of the First State Duma, the Parliament of the Russian Empire convened in
1906, the ideas and projects on the renewal of the country and its national suburbs began to be declared.
Thus, the monarchist parties offered to weaken the regime a little, leaving the political system the same,
bringing some cosmetic changes:
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— the Cadets (Constitutional Democratic Party of Russia) demanded strengthening of the role of the Par-
liament, accountability of the executive power to the legislative institution, implementation of broad demo-
cratic reforms not only in Russia but also in the colonial regions. Their ultimate goal was the creation of a
parliamentary republic with a limited monarchy [15; 51, 52];

—the Social Democrats (the Bolsheviks) demanded to overthrow the existing regime and transfer all
state power to the people. They used the State Duma to promote their ideas. From its tribune they stated that
radical changes in the state and society would be possible only with creating real Parliament in the person of
the Constituent Assembly elected on the basis of universal democratic rights [15; 48].

It is known that Emperor Nicholas II did not use the Parliament for a compromise between the nobility
and the nascent bourgeoisie, democratic and revolutionary parties, as it was in the countries of Europe. As a
result, the state slowly went to the new destructive events — the October Revolution of 1917.

The revolutionary situation in Russia at the beginning of the twentieth century gave birth to the desire
of democratic forces to make cardinal changes in the country, which were presented in the ideas of Russian
liberal thinkers. These included V.M. Gessen, L.I. Petrazhitsky, P.I. Novgorodsky, B.A. Kistyakovsky,
N.I. Lazarevsky, K.D. Kovelin, N.M. Korkunov and many others. Most of them were lawyers, professors of
famous universities. For example, in his article V.M. Gessen, a professor at St. Petersburg University,
a member of the State Duma of the second convening, a member of the Cadet Party, wrote that the rule of the
legislative power was based on the separation of powers, which was a necessary condition for the subordina-
tion of government power. «The subordinate government power is determined by the law ... exceeding its
authority or inactivity, it violates its duties in relation to the supreme authority ... The unlawful nature results
in the people lawlessness». According to Gessen, the legal state recognizes certain rights and freedoms of the
individual, «... beyond which the intervention of state power does not and cannot take place» [16].

Another colleague of his, Professor L.I. Petrazhitsky, an outstanding theorist, founder of the psycholog-
ical school of law, who was also a deputy of the State Duma of the first conveningand a member of the Cadet
Party [15; 52] believed that a change in the state was possible only with the establishment of a parliamentary
form of government, in which the constitutional rights of citizens would be protected [17; 69].

Famous lawyers P.I. Novgorodsky and B.A. Kistyakovsky, saw Russia's future in a democratic legal
state [18; 31].

B.A. Kistyakovsky in his article «The State of Legal and Socialist» noted that the distinctive principle
of the rule of law is that the state power is limitedin it. In his opinion, the power of the state must be subordi-
nate and controlled. Continuing his idea, he noted that the limited state power ensures provides every indi-
vidual residing in that state with the inviolability of their right [19].

Apparently, during the late 19th and early 20th century, there appeared a hope for the weakening of the
autocratic regime during the 1905 revolution and the February 1917 revolution that inspired the country's
intellectual forces, in the person of the liberal and democratic intelligentsia, to create projects for the future
Russian statehood in which law would rule, not autocracy. Almost all ideas of the above-mentioned scientists
in Russia were connected with the principles of separation of powers based on the experience of European
revolutions. They attached special importance to the executive power, since it concentrated all the power of
the state, both military and material. Because of its great opportunities, it had to be subordinated to the peo-
ple elected by the Parliament, and not to the emperor.

The ideas of each enlightener have their own peculiarities, but they were united by a single goal — the
creation of a real democratic society and the liberation of the country from autocracy.

In the first quarter of the twentieth century, in the theory of separation of powers serious changes
occurred due to the outbreak of World War I and the collapse of the major empires of that time— Russia,
Austria-Hungary, Germany and Turkey. The main issue was about the restoration of the economy, state
structures and social stability in these countries. With the existing military and post-war economic situation,
the states required the modernization of industry and the concentration of political power. Because of this,
even in states with old traditions of democracy and parliamentarism, the principles of separation of powers
fell into the background.

The principles of the separation of powers began to be reduced to a more rational organization and a
functional differentiation of the authorities. The principle of separation of powers became inactive and com-
pletely ignored, where totalitarian and authoritarian regimes were established,for example, in Soviet Russia
since 1917, in Germany with the rise of Hitler in 1933, in Spain since 1936, etc. In these countries with one-
party or military dictatorships, the principle of separation of powers was ignored as an unnecessary element
of liberal-bourgeois democracy.
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After the October coup d'etat and the establishment of Soviet power in accordance with socialist ideol-
ogy, the principle of the rule of law and the separation of powers was not accepted by the Bolshevik leader-
ship of the country. The founders of Marxism-Leninism pointed out that bourgeois parliamentarism had
crashed and turned into empty talkers. They advocated new representative bodies, which in their activities
could unite the legislative and executive powers, thereby undermining the roots of bourgeois bureaucratic
ministerialism [20; 115].

It should be noted that the Soviet state, forming its political system and public authorities, approached
to it from class positions: it denied all that humanity had gained, considering it to be a bourgeois element of
an obsolete system. Accordingly, the system of separation of powers, as we noted above, was a compromise
between the bourgeoisie and the nobility. This was supported by the communist ideology and censorship,
which controlled the works of Soviet scholars of jurisprudence, philosophers, political scientists, etc.

The theory of separation of powers as the doctrine gained popularity again after the elimination of Na-
zism in Germany, Spain, Italy and other European countries. In the 1960s and 1970s a modern concept of the
principle of separation of powers was being formed, which still exists nowadays.

Proceeding from the foregoing, it can be noted that the model of organization of political power, which
was proposed by Montesquieu and was reflected in the theory of separation of powers, has passed the check
of time and stillremains relevant for the development of legal democratic states. In addition, with the time,
the concept of separation of powers began to undergo modifications.In a number of new Constitutions there
appeared a disproofstating that the three branches of state power were not enough for the functioning of the
state. For example, V.E. Chirkin cites the example of the Constitutions of a number of Latin American coun-
tries: Nicaragua (1987), Brazil (1988), Colombia (1991), which put forward ideas about the fourth branch of
power — electoral. To this, special electoral tribunals (courts) from supreme to local as well as an electoral
register (special body) were established in these countries [21; 96].

If consider this all, as V.E. Chirkin states, and whose opinion we share, we are talking about the same
state power, which is divided into different branches [21; 98].

After the collapse of the USSR and the entire socialist camp, the countries of the CIS and Eastern Eu-
rope began to work on the creation of independent states. In this difficult social and political time in the
countries of the former Soviet Union, including Kazakhstan, timid steps towards democracy were made, the
work on the drafts of the first Constitutions began.

In drafting the first Constitution of Kazakhstan in 1993, academician S. Zimanov wrote that the creation
of a rule of law implied the separation of powers into legislative, executive and judicial powers, each of
which is independent in functions and is responsible for the performance of these functions [22; 36].

S.Zimanov pointed out that the executive power can be considered strong only when it is reasonably or-
ganized, based on the law, on the principles of democracy and is its defender.To be developed properly, cer-
tain mechanisms are needed — the institutions of checks and balances provided for in the Law of States. The
scientist notes that without strong executive power in Kazakhstan it is impossible to solve the tasks of eco-
nomic reform, to overcome the deadlock situation leading to catastrophic consequences for the society
[22; 76].

A lot of attention to the principles of separation of powers and the roleof executive power in it was paid
in the works by other Kazakh scientists, such as G.S. Sapargaliyev, S.S. Sartayev, M.T. Baimakhanov,
S. Sabikenov, A. Weissberg, A. Argynbayev, and others, who also participated in the drafting the Constitu-
tion of the Republic of Kazakhstan [22; 47].

With the strengthening of independence in the CIS countries, there were disputes and proposals to re-
vise the principle of separation of powers. A number of Russian scientists proposed to identify the electoral
poweras a separate one. In this regard, G. Sapargaliev wrote that in Kazakhstan a system of legislative and
practical mechanisms was formed and was developing according to universally recognized world standards.
Kazakhstan has a system of competitive and transparent elections that ensure openness and fairness of the
electoral process. We share the opinion of academician G. Sapargaliyev that it is not justified to allocate the
electoral system to a separate branch of power [23].

G. Sapargaliev carefully studied the theory of separation of powers and paid special attention to the is-
sues of checks and balances. In his work he gives nine basic attributes of this system, which, in his opinion,
serve the dynamic functioning of the entire state mechanism, overcoming difficulties, crisis situations, and
fulfillment by the state of all its functions [23].

The current Constitution of the Republic of Kazakhstan takes into account all principles of the separa-
tion of powers. As V.E. Chirkin, in the post-Soviet period in the former union republics there was an «enthu-
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siasm» for the principle of separation of powers which resulted in a number of negative consequences, in
particular a decrease of controllability, an abundance of presidents of the subjects of federations, an exagger-
ation of claims of local elites, problems with local self-government wishing to withdraw from under the con-
trol of the state. According to the scientist, the unity and separation of powers guarantee stability to the state.
Further, he writes that in the post-Soviet space only the 1995 Constitution of Kazakhstan, Article 3, para-
graph 3, states that «State power in the Republic is unified, implemented on the basis of the Constitution and
law in accordance with the principle of its division into legislative, executive and judicial branches and their
interaction with each other using a system of checks and balances» [21; 99].

Reforms of the construction of a legal democratic state in the Republic of Kazakhstan are continuing.
An example of this is the Address ofthe President of the Republic of Kazakhstan N.A. Nazarbayevin January
2017 on the redistribution of powers between the branches of power, which corresponds to the implementa-
tion of the program of the Five Institutional Reforms. The draft law «On Introducing Amendments and Addi-
tions to the Constitution of the Republic of Kazakhstan» was submitted for nation-wide discussion. Current-
ly, the Law was adopted on March 10, 2017, it includes 26 amendments to 19 articles of the Constitution of
the Republic of Kazakhstan. The changes concern the redistribution of power between the Parliament, the
Government and the President. For example, the President of the Republic of Kazakhstan handed a number
of his powers in the social and economic sphere over to the executive power, i.e. to the local authorities. In
addition, the Government will resign its powers to the newly elected Mazhilis and not to the President, as
before. The role of the Parliament in the formation of the Government is strengthened, in particular, the re-
sponsibility of the Cabinet of Ministers to the deputy corps, the parties that won parliamentary elections will
influence the formation of the Government, etc. [24; 1].

Having investigated the theoretical basis of the principle of separation of powers from its sources to the
present time, it can be concluded that the peculiarity of the executive power lies in its enforcement functions.
The executive power implements the laws passed by the Parliament and in some cases, when an emergency
requires it, it has a legislative basis for resolving specific urgent issues. Therefore, the executive power may
take certain measures at its discretion. In addition, not only it applies laws and enforces their legal norms, but
it can also issue normative acts or put forward a legislative initiative.

In emergency cases, especially during the pre-war and wartime, some constitutions were institutional-
ized by the delegated legislation of the executive branch. Also, the strengthening of the executive power can
be conditioned when there is no unity among the various political forces in the society, which results in a
critical situation. As history shows, the laws do not work at this time, the Parliament alone cannot solve the
created problem, in the state there can be a transformation of the supreme authority towards the executive,
and this leads to regime change and dictatorship. In order to avoid this situation, any state under the crisis
conditions must ensure strict parliamentary and judicial control.

In this case only a system of checks and balances ensures equality and sovereignty of power, creates an
agreed combination of all branches of power to unite the common goals of creating a legal and dynamically
developing state.
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H. Coynen, A. JlaBHnuak

BuiikTiH 06/1iHy TeOPUACHIHAAFBI ATKAPYUIbLI OWJIIKTIH OPHBI MEH PoJIi

Makanana OwmikTiH OeiHy KaFWIACBIHBIH KallHAp Ke3iHEH OacTam Ka3ipri yakbITKa JCHIHTI TEOPHSUIBIK
HeTi3epi 3epTTenreH. BuiikTiH OeniHy KarMaachl TOTAJUTAapIIBIK JKOHE aBTOPHUTAPIBIK KYPBUIBIC OpHaFaH
Ke3Jle 9peKeT eTIereHi >koHe eCKeplIMereHi aHbIKTauAbl. ATKAapylIbl OWIIIKTIH €peKIIeNiri OHBIH KYKBIK
KOJaHy MiHIETiHIH OoiyblHIa jkoHe I[lapnameHTHeH KaObUIJaHFaH 3aHIapAbl ICKe achIpyIbl JKy3ere
achIPaTBIHBl KOPCETIAreH. ABTOPJIAp aTKApyIIbl OMIIKTIH 3aH LIbFapyabl TaObICTay MHCTHTYTBIHA €peKile
MOH OepreH. ATKapyuibl OWJIIKTIH HBIFAIObl, JarJapbiC KarJalbIHbIH KAJIBIITACYbl HOTHXKECIHIE KOramza
OPTYPJIi casicH KYILUTep/iH apachlHAa OipiikTiH OoiMaybl Ke3iHae yaraanacybl MyMKiH. JlaFaapbic skaraaiibl
Ke3iHJeTi Ke3 KelTeH MEMIIEKeT, KaTaH MapIaMeHTTIK JKOHEe COTTHIK OaKpUIayIbl KaMTaMachl3 eTyre THiC.
Bynnait xxarmaiina opraKk MakcaTThl OipiKTipy, SFHU, KYKBIKTBIK KOHE CEpIIHIl JaMyJaFrsl MEMIICKETTI KYpY
YIIiH OWIIIKTIH TEHIIrT MEH ereMEHJUIITiH Tene-TCHIIK JXKOHE TEXEMENIK Kyiieci FaHa KaMTaMachl3 eTe
QIIATBIH/IBIFBI KOPCETIITCH.

Kinm co30ep: TaOWUFu KYKbBIK HAesUIapbl, OWIIKTIH OediHy KaFugajapbl, aTKapyIibl OWIiK, OWIIKTIH YII
tapMarbl, [lapiaMeHT, MOHapXus, peciyOIiKa, Tele-TeHIIK KHE TeKEMEIiK TETIrl, CasCH TOPTIIL.

H. Caynen, A. JlaBHnuak

MecTo ¥ poJib HCIOJHUTEJIHLHOM BJIACTH B TEOPUH pa3esieHus BjacTen

B crarse uccnenoBaHbl TEOPETUUECKUE OCHOBBI IIPUHLIUIA PA3/C/ICHUs BJIaCTell OT €ro UCTOKOB 10 HACTOs-
IIEero BpeMEHH. BBIABICHO, UTO NMPUHIMII pa3jeleHus BiacTeil Oe3neiicTBOBaI M MTHOPHPOBAICS TaM, I
yCTaHaBIMBAIUCh TOTAIUTAPHBIE U aBTOPUTAPHBIE pexuMbl. [loka3zaHO, YTO OCOOEHHOCTH MCIIONHUTEIBHOM
BJIACTH 3aKJIIOYAETCSl B €€ MPaBONPUMEHUTENbHBIX (QYHKIHAX, OHA OCYLIECTBIISIET PEaln3alMi0 MPHHATBIX
ITapnamenTom 3akoHOB. Oco00€ MECTO B CTaThe YAENEHO MHCTUTYTY JEIETHPOBAHUS 3aKOHOAATENbCTBA HC-
TIOJTHUTENBHON BIIACTH. Y CHUIICHUE WCIIOMHUTENIBHON BIACTH MOXET OBITh 0OYCIOBIIEHO, KOT/a B OOIIecTBE
HET €JMHCTBA CPEIU Pa3IMYHBIX MOJUTUYECKUX CHI, B PE3ylIbTaTe YEro CO3JACTCsl KPUTHYECKAs. CUTyallus.
JIro6oe rocynapcTBo, HaXOMSIIEeCs B YCIOBHSAX KPH3HCA, JODKHO OOECTICUUTH JKECTKUH MapiIaMeHTCKHN
U cyneOHBII KOHTPOJIb. B 3TOM citydae TONBKO cucTeMa CepikeK W MPOTHBOBECOB 00ECIEUNBAECT PABSHCTBO
U CYBEpPEHHTET BIACTH IS OOBEIMHEHUS OOIIMX [eJIed — CO3aHus NIPaBOBOIO U JUHAMUYECKU Pa3BUBAIO-
IIerocsi rocy1apcTBa.

Kniouesvie cnosa: uaen eCTeCTBEHHOTO MpaBa, PUHIUI Pa3/ieNICHUs BIACTeH, UCIIONHUTENbHAS BIACTh, TPH
BeTBU BiacTH, [lapnameHT, MOHapXus, peciyOiaMKa, MEXaHU3M CIAEpPKEK M MPOTHBOBECOB, MOIHTHUYECKUIL
PEXKHM.
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Challenges and possible opportunities of legal systems integration
of the countries of the Eurasian space

In the given article are investigated possible opportunities of state cooperation of the Custom Union. The
views of various authors on the problems and prospects for the formation of a single political and economic
Eurasian space are examined. The possible legal perspectives of integration of the legal system of the Eura-
sian space are also considered. The role of Russia and Kazakhstan is emphasized. Examples of assessments of
Eurasian communities by researchers and practitioners are given. In this article, it is considered that, the Eur-
asian Economic Union for quite a short time organically fit into the processes of the modern economic and
political and legal life of its member states. This was preceded by a huge work in the framework of various
integration structures in the post-Soviet space. EurAsEC, having fulfilled its historical mission, transferred
the baton to a new integration association. The creation of the Union is of historical significance for the future
of its member states and other countries, which in the future will join it. The Eurasian Economic Union will
be able to compete on an equal footing and cooperate with the rest of the poles of the modern multipolar
world, which brings our countries to a fundamentally new integration level and awakens a completely differ-
ent geo-economic reality of the 21st century.

Keywords: Eurasian space, legal system, Customs Union, Commonwealth of Independent States, Euroasian
integration, globalization, legal support.

The processes of globalization and the active use of the potential of integration links have a great influ-
ence on the supranational legal life of modern society. The relevance of supranational regulation within the
framework of interstate structures is steadily increasing due to its active role in building the global legal or-
der. Supranationality, as a response to the challenge of rapidly developing globalization, represents a form of
realization of state sovereignty, as well as a method for ensuring effective cooperation of sovereign states.

One of the most important ways of positive development of the legal life of states and the whole world
community is its targeted legal regulation through a competent legal policy and creative use of the tried and
tested legal experience of interstate structures. The use of the instruments of integration law contributes to
the balance of national, supranational and international interests of states, as well as the adaptation of states
to its negative manifestations, which is necessary in the context of globalization.

Formation of legal systems occurred long time ago, and it continuous to occur and now. For example,
the legal system of Kazakhstan recently belongs to a socialist legal family, now it belongs to the Romano-
Germanic legal family. Thereupon, it can be concluded that the law is constantly being upgraded; new forms
of it are appeared.

First of all, I would like to draw your attention to the sayings made in various modern scientific litera-
ture, the so-called futurist scientists, who actively urged the world to care from disintegration and
fragmentation of the population, supporting, in this way, the tendency of some countries to unite, as is
currently done in Europe a little. Because in this case there will be territorial disagreements, disputes and
conflicts between national entities, there will be no struggle for raw materials and resources will become
common property. This will push the world to the early development and implementation in the economy
and industry in the new, environmentally friendly, low-cost and highly efficient technologies, thus allowing
to overcome any particular state familiar internal economy's dependence from cost of barrel of oil or the dol-
lar. This circumstance undoubtedly will be recognized as a significant breakthrough in the development of
our civilization, moving it to a new level of interethnic communication with a more conscious understanding
and universal recognition of the role of international law [1].

It should be noted that today in the modern constitutions of many states of the world already contain
provisions on the priority of international law over the domestic state. The Kazakh scientist A.S. Ibrayeva on
the example of the European Union on this occasion notes that this creates a supranational law, called a
humanitarian [2; 79].
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For example, in such a country of the European Union as Germany, domestic laws are of secondary im-
portance, since all types of public relations are regulated by common European legislation, common Europe-
an conventions [3; 96]. Accordingly, there are supranational bodies - the European Parliament, the Court of
the European Union, the European Commission, etc.

It is noteworthy that European law has a direct effect, that is, if the law of a state is contrary to Europe-
an law, it must be repealed or appropriately modified. The direct effect of EU law is that for the entry into
force of an EU legal act, no ratification or other form of recognition by a member state is necessary [4]. This
is the highest form of any integration association, and the European Union is a clear example of how the pro-
cess of integration takes place in the most manageable form (at the level of supranational law).

For information, if the XVII century and the first half of the XX century became the era of the for-
mation of independent national states, then in the second half of the 20th century, the reverse process began.
This new trend first (from the 1950s) developed only in Europe, but then (from the 1960s) spread to other
regions. Today many countries voluntarily renounce full national sovereignty and form integration associa-
tions with other states. The main reason for this process is the desire to increase the economic efficiency of
production, and integration itself is primarily economic in nature [5; 74].

According to experts, the essence of economic integration is that between the countries eliminated eco-
nomic barriers. Consequently, within the Integration Association develops a unified market space, where free
competition is deployed. Under the influence of market regulators - prices, interest, etc. in this same space
arises a more effective territorial structure of production. This ensures that all countries benefit on improving
productivity, as well as savings in customs control over foreign-economic relations [6; 87].

The term «economic integration» (integration, from Latin integratio - restoration) means interaction and
mutual adaptation of national economies of different countries, leading to their gradual economic merger
[6; 90].

The future of the states of the post-Soviet space is connected with the process of their further unifica-
tion, the establishment of lasting, mutually beneficial multilateral relations. The creation of economically and
strategically advantageous alliances is also globalization, but for the prosperity of our countries. Formation
and functioning of interstate structures in the post-Soviet space are processes having their own specific fea-
tures. Effective practical implementation of the goals and objectives of existing associations of states of dif-
ferent levels with the participation of the Russian Federation implies the search for an optimal combination
of national and international interests on the basis of a well-considered legal policy in this area.

As regards the Republic of Kazakhstan, despite the fact that today our State is a full-fledged participant
and a subject of international law, presides in such organizations as the OSCE, but Kazakhstan cannot be
called a full-fledged subject of the human rights law.

However, our State is one of the most active supporters of integration processes in the post-Soviet
space. So, back in 1994, the President of Kazakhstan, Nursultan Nazarbayev, offered partners in the CIS to
cooperate in economy and politics and not succumb to disintegration moods. In the same year, Nursultan
Nazarbayev, speaking at the Moscow State University, proposed the creation of a Eurasian Union of States.
And already in Great Britain in the same year 1994 our President noted: «The present era will be replaced by
the era of integration of the states of the Eurasian space. Thus, the President always said, that the only way
forward for the countries of the region is the mutual integration. The future course of history only confirmed
those words. This is exemplified by the rising momentum in the development of the Customs Union (Russia,
Kazakhstan, and Belarus). The creation of such a Customs Union has made integration processes irreversible
and even accelerated them. Currently, Armenia and Kyrgyzstan are joining.

In this connection, it can be noted with pride that Kazakhstan has always been the main initiator of inte-
gration processes both within the CIS and in the Central Asian region. The President of the Republic of Ka-
zakhstan N.A. Nazarbayev has repeatedly called on the countries of Central Asia to combine resources, to
create effective and interlinked economy, total capacity and its results would be recognized in the world
economy, to ensure a decent standard of living for our people.

Meanwhile, it should be noted that the current Customs Union is far from the final stage of the process
of integration of Russia, Kazakhstan and Belarus, and not the first attempt to economically integrate the
countries of the former USSR as a whole.

Turn a little to the history. So, way back in September of 1993 year CIS countries signed a Treaty on
the creation of an Economic Union. The main objective of the Union was to become interstate integration,
implying the existence of a single economic space, harmonization of fiscal and monetary policies of the
Member States and the introduction of the single currency [7; 148]. Thus, abandoning the single socialist
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planned economy, the CIS countries decided to unite their economies on a new market by passing a number
of stages. In the first stage it was supposed to create a free trade zone. In the second stage envisaged the for-
mation of a Customs Union. At the third stage should be formed the common market for goods, capital and
labour, and the final (fourth) step would be the formation of economic union.

We emphasize that the European Union has also gone through a similar path of development: 1968 - the
stage of building the Customs Union, 1992 - the formation of a common market, 2002 - the introduction
of a single cash currency. In addition, to date, this RIA (regional integration association), as noted above,
has such well-functioning and functioning supranational bodies as the European Parliament, the European
Council, the Court, etc., which guarantee law, applicable in merger integration status of communitarian
[8; 122].

However, the Commonwealth of independent States, unlike the European Union, has failed to imple-
ment into reality the none of the above integration projects because of insurmountable differences between
its members.

As noted by Zh.M. Kembaev, by the end of 1994 in the framework of the CIS clearly formed two
camps that have taken diametrically opposed visions of the Commonwealth. If the first camp (Russia, Bela-
rus and Kazakhstan) played for deep integration and pursued as a task-at least to build the Customs Union,
the second camp, whose representatives formed subsequently, such as GUAM, a regional organization (In-
ternational Organization, formed in October 1997 year and unites at present Azerbaijan, Georgia, Moldova
and Ukraine), considered the existence of CIS only as a form of «civilized divorce» and considered as the
maximum acceptable limit themselves to integration within the CIS free trade area only, that is, to exclude
any form of political integration. Almost all GUAM member states have some kind of political disputes and
tensions with Russia (for example, Georgia because of Abkhazia and South Ossetia, Moldova - because of
Transnistria, Azerbaijan - because of Armenia's support in connection with the Nagorno-Karabakh conflict)
[7; 147]. Thus, because of these contradictions, the CIS countries have not been able to agree even on the
creation of the most elementary forms of a regional integration association.

In addition, on January 22, 1997, at a meeting of the CIS Interstate Council, the President of Kazakh-
stan proposed the creation of a Single Economic Space (SES) and the adoption of real, simplest steps to
bring countries and peoples closer together in the most vital areas of communication. In history they entered
as «Ten simple steps to meet ordinary peopley, for the achievement of which it is necessary to rely on the
following basic principles: elimination of customs duties among States, obstacles to the free movement of
labour, services and capital, carrying out a coherent economic policy.

Kazakhstan's initiative to create and implement the integration of the Central Asian States of the Union
is based on the fundamental assumptions-historical, geographical, political, economic, cultural, linguistic,
religious community of the peoples of the region. In Central Asia, covering more than 3.5 million square km,
live more than 56 million people - 18 % of the total population of the CIS. The economies of the states are
highly interrelated, due to the natural and geographical peculiarities of the region, the states are joint users of
energy, transport and irrigation networks, gas and water supply systems [9; 221].

An important integrating factor is the need to jointly solve economic and environmental problems in the
region, the consolidation effort by all states to ensure national and regional security and counter global chal-
lenges and threats of our time. The main strategic economic objective is the formation of a single economic
space, a common trade and customs area, a single monetary union and unified economic strategy. For rap-
prochement in the post-Soviet space in the future, as peoples with a common history, culture, language, and
general economic, financial, educational and environmental standards are stronger preconditions for integra-
tion than at one time European countries [9; 336].

Further, in 1995 and 1996, apart from other CIS countries, Russia, Belarus and Kazakhstan made the
first attempt to form the Customs Union, but as a result of the global financial crisis of 1998, this attempt
failed [6; 96].

However, this circumstance did not stop the process of integration of the states in the post-Soviet space
and already in October 2000 five states - Russia, Kazakhstan, Belarus, Kyrgyzstan and Tajikistan signed the
Treaty on the Establishment of the Eurasian Economic Community.

Already from the middle of the first decade of the new century, the rapid growth of energy prices made
EurAsEC the most promising integration association in the post-Soviet space. Within the framework of
EurAsEC have created such supranational bodies like the Eurasian Development Bank, intergovernmental
Council. At the meeting last year 2007, by the way, and it was decided to complete the formation of the Cus-
toms Union between the three most economically developed States Alliance - Belarus, Kazakhstan and Rus-
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sia up to the year 2011. Thus, it may be noted that the formation of the current Customs Union of Belarus,
Kazakhstan and Russia is the first significant and successful event in the history of the integration processes
in the post-Soviet space. This international recognition, and leadership of the President of the Republic of
Kazakhstan Nursultan Abishevich Nazarbayev, who among other things, having great authority, effectively
acts as a mediator in the international arena. Indeed, the settlement of the conflict between Russia and Tur-
key in many ways is his merit.

At the same time, one must bear in mind that the results of this activity will not be received momentari-
ly, it is a strategic process, largely directed to the future.

As for the Economic Union, as noted by experts, its formation is much slower than the Customs Union
or the Common Market. As the Economic Union develops, the prerequisites for the highest level of regional
integration - the Political Union - are being created in the countries. This kind of regional integration in-
volves the transformation of a mature single market space into a holistic economic and political organism.
When moving from the Economic Union to the Political one, mutual external economic relations and the
problem of international economic relations within the framework of this region cease to exist [7; 150]. So
according to statistics, the countries belonging to economic blocks account for 2/3 of the world's total GDP,
the bulk of international trade - about 7 trillion. And - interstate capital flows - about 0.6 trillion dollars.

However, it should be noted that, unfortunately, many interstate bodies of the countries of the Eurasian
Commonwealth are still extremely amorphous. For example, the Court of the Eurasian Community has not
started its activities, and the role of such a supranational organization as the Inter-Parliamentary Assembly of
EuroAzEC, consisting of parliamentary delegations of member states, boils down to adopting recommenda-
tions on issues of harmonizing the national legislation of the participating states, and no more.

There are contradictions in the economic sphere, as each republic still has its own intracconomic inter-
ests. Not yet eliminated and certain minor political contradictions. In addition, some norms of national legis-
lation directly hamper common strategic interests. The constitutions of almost all countries of the common-
wealth are directly hampered also by the implementation of international legislation. For example, Part 3 of
Article 4 of the Constitution of the Republic of Kazakhstan provides for the mandatory ratification of an in-
ternational treaty. There are no links to supranational law, as a result of which there is no question of the op-
erative action of the Eurasian law, since by and large there is not yet the very concept of «Eurasian law».
This circumstance, in turn, does not allow us at the present time to say that the process of integration of the
EurAsEC countries takes place in the most manageable form at the supranational level, like the European
Union.

For today, we can only state that the first steps have been taken to the real process of integration of the
most economically developed CIS countries, which have opened great prospects for close and effective re-
gional cooperation in all spheres of public life in the future. On this path, of course, there are certain ten-
sions, including political, disputes and misunderstandings, but, despite this, countries are slowly following
the chosen common course.

In this connection, developing the ideas and undertakings of our First President-Nation's Leader
Nursultan Nazarbayev on further integration of the countries of the region, it is logical to assume that in the
Basic Law of the member states of the Union, a provision on the priority role of supranational legislation
may soon emerge. For example, in the following edition:

«All laws, as well as treaties adopted by the Interparliamentary Assembly of the Eurasian Economic
Union in accordance with the Constitutions of the member countries of the Union, have a direct effect on the
territory of the Republic, do not need ratification and take precedence over its laws, and are also provided by
the power of the state».

Or other similar provisions. Naturally, in the Interparliamentary Assembly, the right of the majority
cannot be enjoyed by any country in order to dictate its interests. Each participating country should be repre-
sented by an equal number of its representatives. For example, if the Russian Federation proposes some kind
of supranational law, and the Republic of Kazakhstan and the Republic of Belarus votes against, then the law
is considered to be unaccepted and, on the contrary.

This will create real preconditions for the subsequent stages of integration, raise the status and role of
such Eurasian organizations as the EurAsEC Interparliamentary Assembly, the Court of the Eurasian Com-
munity and other supranational bodies, which will promote closer interaction among the member countries of
the Union and accelerate the processes of further integration of other countries in the region. After all, in the
aftermath, one can even talk about the possible formation of a single market with the European Union.
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The analysis of different types of interstate unions in the post-Soviet space, the consideration of their
most significant characteristics in the historical aspect will help determine the possibilities of using their le-
gal experience in modern Eurasian integration in the light of the formation of the legal system.

Undoubtedly, this provision should be universally recognized first of all by the countries-participants of
the Customs Union, and this implies carrying out a lot of work in the legal direction. However, in case of
successful implementation of this practice, soon it will be possible to talk about the emergence of a new na-
tional law on the Eurasian continent.
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P.K. XKuembaeB, M.M. Bananosa

Eypa3usijibIK KeHICTIK eJiIepiHiH KYKBIKTBIK KYyileCiH
HHTErpanusIay1arbl MaceJsiesiepi MeH MYMKIiHAIKTepi

Maxkanana Kepennik ofak MeMIICKETTEpiHIH KeEJCMIEK BIKTHMajl BIHTHIMAKTACTBIFbI KapacThIpbLIFaH. bip
CasCH OHE JKOHOMHUKANbIK Eypasusuiblk KEHICTIKTIH OipblHFail cascu KoHE IKOHOMHUKAIBIK JKyHeciH
KaJIBINTACTBIPYAAFbl MOCEJISNepi MEH KeJIeLIeri 9pTYPIli aBTOpIap/IblH K&3KapacTapbl TYPFICBIHAH 3€PTTEINI.
Conpaii-ak Eypa3usuiblk KeHIiCTIKTeri KYKbIK XKYHeCiH WHTerpalusuiay/iblH aaFbliapTTapsl, OyHaarel Peceit
MeH KasakcTaHHBIH peui aram eTijeni. 3epTreymIiyiep MeH TaxipuOemik Kpi3MerkepiiepaiH Eypasusibix
KaybIMJIaCTHIKKa OepreH Oaramapsl kendripinreH. Eypasusuislk sxoHomukansK onak (EypasOK) conrbr
JKBULIAPBI ©31HIH MYIIe-MeMJIEKEeTTEePiHIH 3aMaHayH YKOHOMHKAIIBIK XKOHE CasiCH-KYKBIKTHIK YpAiciHe KaTbica
Gacraranbl kepcerinreH. Eypa3dK e3iHiH TapuxXy MHCCHSCHIH OPBIH/AI, KaHa WHTErPALMSIIBIK KYPBUIBIMFa
xon amThl. Omak Kypy Oonamrak oi A€ KOCBUIATBIH MYIIE-MEMJIEKeTTep YIIiH TapuXd MarblHara He.
Astopinap Eypasusiblk 5KOHOMHKAIBIK OJIaK KeNIOJIPIbIK deMeri 0acka fa yHsIMaapMeH Oocekenecim,
BIHTBIMAKTACTBIK KYPa ajla/ibl IeT€H KOPBITBIH/ABIFA KeJI.

Kinm co30ep: EypazusnblK KeHICTIK, KYKBIKTBIK )xyiie, Kenen onarel, Toyenciz Memnekerrep [locTacThIFbL,
eypasusUIBIK HHTETparys, xkahaHaHy, KYKBIKTBIK KAMTaMachl3 €Ty.

P.K. I)xuembaeB, M.M. bananosa

IIpo61eMbI 1 BO3MOKHbBIE EPCIEKTUBbI HHTETPALIMU MPABOBBIX
cucteM crpaH EBpa3suiickoro npocrpancrasa

B nanHOl cTaThe MOKa3aHBI BO3MOXKHBIE MEPCIIEKTUBBI COTPYAHMYECTBA TOCyqapcTB TaMOKEHHOIO CO03a.
PaccmarpuBaroTCs TOUKH 3pEHUS Pa3IMYHBIX aBTOPOB HA IPOOJIEMBI H NIEPCIIEKTHBEI (POPMUPOBAHHUS SIIHO-
ro MOJUTHYECKOTO M IKOHOMHUYECKOro EBpa3miicCKoro mpoCTpaHCTBa, a TaKkKe IEPCIEKTHBBI UHTErpaluu
npaBoBBIX cructeM EBpasmiickoro mpocrpancrBa. Ocobo nomuepknBaercs poib Poccun u Kasaxcrana. Ilpu-
BEJICHBI IIPUMEPBI OLIEHOK €BPA3UHCKHX COOOIIECTB HCCIENOBATENAMU M HPAKTHYECKUMHU JIEATEIAMU.
Ilonuepknyto, uro EBpasuiickuii 5JKOHOMUYECKHH COI03 33 JOCTATOYHO KOPOTKOE BPEMsI OPraHUYHO BIIMCAII-
Csl B IIPOLIECCH COBPEMEHHON 3KOHOMUUYECKON M MOJIUTHKO-IIPABOBOI! KHM3HHU €r0 roCy1apCTB-WIEHOB. DTOMY
MpeJIIecTBOBaja OrpoMHasi paboTa B paMKax Pa3IMYHBIX HMHTETPAIMOHHBIX CTPYKTYp Ha IOCTCOBETCKOM
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npoctpancTBe. EBpA3DC, BBHIIOIHUB CBOIO MCTOPUUECKYIO MHCCHUIO, Tepenaio sctadeTy HOBOMY HHTErpa-
HOHHOMY o0beauHeHuto. Co3nanue Coro3a UMeeT HCTOPHYECKOE 3HaUeHHE AJIsl OyIylIero ero rocyAapcTB-
YJICHOB U JIPYTUX CTPaH, KOTOPBIE B IEPCIEKTHBE OYIyT K HEMY IIPUCOEAMHAThCA. EBpasuiickuii skoHOMHYe-
CKHH COI0O3 CMOXKET Ha PaBHBIX KOHKYPHUPOBAaTh U COTPYAHHYATH C OCTAJBHBIMH MONIOCAMH COBPEMEHHOTO
MHOTOIIOJIIPHOTO MHUPA, YTO BHIBOAUT HAIIM CTPAHbI Ha MPUHIUITHATGHO HOBBIH HHTETPAllMOHHBIN YPOBEHb U
HIpoOYKAAeT K KU3HU COBEPIICHHO MHYIO T€03KOHOMHUUECKYIO peanbHocTh X X1 Beka.

Kniouesvie crosa: EBpa3uiickoe IpoCcTpaHCTBO, IPaBoBas cucTeMa, TaMoxeHHbIH coro3, CoapyxectBo Hesa-
BucuMbIX ['ocynapcts, EBpasuiickas nHTerpanus, rinodanu3anus, IpaBoBoe ooecreyeHue.
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Legal nature of terrorism and extremism

This article examines the legal problems of combating terrorism and extremism in the current legislation and
ways to solve them. The terrorist threat is aimed at violating public security, intimidating the population or in-
fluencing the state bodies of the Republic of Kazakhstan, foreign states or international organizations. One of
the fundamental conditions conducive to the existence and development of the terrorist movement is the pro-
motion of terrorism and public calls for the commission of acts of terrorism, which are based, in most cases,
on the ideas of religious extremism. To prevent the propaganda of terrorism, it is also effective to develop
mechanisms for influencing the media and public authorities when identifying these sources.

Keywords: terrorism, extremism, public calls for the commission of acts of terrorism, legal nature, criminal
responsibility, state security policy, counter-terrorism, Unconventional religious movement, the antiterrorist
center of the KNB, the Islamic State of Iran and Libya.

Today, the state policy that provides national and international security is aimed at countering terrorism
as one of the global threats of modernity.

Terrorism as a crime was first fixed in the Criminal Code of the Republic of Kazakhstan of July 16,
1997 in Article 233 «Terrorismy.

The objective side of this crime is the following:

1. An explosion, arson and other actions that create the danger of loss of life, causing significant proper-
ty damage or other socially dangerous consequences.

2. Actions are carried out to violate public safety, to intimidate the population, to influence the decision-
making of various state bodies of the Republic of Kazakhstan, a foreign state or an international organiza-
tion.

3. The war is provoked or international relations are complicated [1].

4. There is a threat of committing all these actions for the same purposes.

The following actionscan be attributed to the obligatory objective signs of terrorism:

— there is a danger of death of people;

— significant property damage is caused,

— there are other socially dangerous consequences;

— there is a threat of committing these actions.

Terrorist crimes include crimes that pursue terroristic goals [2].

It is possible to carry such actions to terrorist activity:

— Weapons of mass destruction, radioactive materials are used, mass poisonings are committed, epi-
demics and epizootics spread, as well as other actions that may lead to massive loss of life;

— By negligence, the death of a person or other grave consequences is punished. The criminal responsi-
bility for these crimes is imprisonment for 10 to 15 years.
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The terrorist threat is aimed at violating public security, intimidating the population or influencing the
state bodies of the Republic of Kazakhstan, foreign states or international organizations.

A mandatory feature of the subjective side of terrorism is the goal, which is:

— violation of public safety;

— intimidation of the population (creating a climate of fear in the society, panic, anxiety for its future);

— influencing decision-making by the authorities (releasing persons in custody, withdrawing troops
from a certain territory, demanding the resignation of an official of a higher state body, etc., termination of
state or other political activities) [3].

One of the fundamental conditions conducive to the existence and development of the terrorist move-
ment is the promotion of terrorism and public calls for the commission of acts of terrorism, which are based,
in most cases, on the ideas of religious extremism.

Usually, the propaganda of terrorism, in a broad sense, is expressed in manipulating the religious beliefs
of the masses with an emphasis on shortcomings in the socio-economic, political, cultural and spiritual life of
society.

The proclamation of such universal values as the intolerance of drunkenness and drug addiction, corrup-
tion, free morals and other negative trends in society, as part of the propaganda and agitation of radical ideas,
creates favorable conditions for their spreading and rooting among the population of the country.

Propaganda of the ideology of terrorism and public calls for the commission of acts of terrorism is dan-
gerous because it is aimed at a young, growing generation, whose ideology has not yet been formed. At the
same time, this kind of propaganda undermines the moral health of youth and erodes a sense of patriotism.

Today there is an insufficient level of anti-terrorist education among young people. In this regard, it is
necessary to constantly improve and update the system of spiritual and moral upbringing and development of
the younger generation, as well as the forms and methods of implementing this system.

The most effective methods in combating these phenomena are the use of criminal law measures, such
as criminal responsibility for the propagation of terrorism and public appeals for the commission of acts of
terrorism.

However, an integrated approach in combating the propaganda of terrorism is that it is necessary to ap-
ply criminal law measures in parallel with organizational measures.

The public danger of propaganda of terrorism consists in the fact that when public appeals are made for
carrying out terrorist activities, and when terrorism is publicly justified in society, a position is formed that
the ideology of terror is permissible, on the basis of which a basis for its dissemination is being prepared.

This crime can be a predicate in relation to a number of crimes against public security. In addition, the
socio-political situation in the country is significantly destabilized and public peace is disturbed by the prop-
aganda of terrorism.

Public safety is an object of propaganda of terrorism and includes social relations aimed at preventing
or eliminating the threat to life, health and property of people.

The objective side is expressed in:

— public calls for terrorist activities;

— public justification of terrorism.

The antiterrorist center of the KNB RK provides the following data: in the 2016, 57 radicals were con-
victed for committing crimes of a terrorist and religious extremist nature.

For 2011-2016, 445 citizens of the Republic of Kazakhstan were convicted, who received different
terms of imprisonment. That is why it is so important to strengthen measures aimed at countering the radical
forces.

Due to its favorable geographical location, Kazakhstan is an attractive region for terrorist organizations.

According to official figures, 400 citizens of the Republic of Kazakhstan are fighting in the ranks of the
IGIL. How many people are really - unknown. However, even 400 people are a lot. These 400 people were
handled by recruiters so much that they entered the IGIL, they are fighting and are being killed for radical
purposes. It is difficult to imagine how many people living in Kazakhstan are covered by radical propaganda.

In this regard, it is necessary to make every effort to prevent the trends associated with the involvement
of Kazakhstanis in the terrorist movement. Special attention in this matter is required to be paid to the youth
of Kazakhstan.

Everyone has the right to choose in his faith only if it does not threaten others. It is important that the
younger generation can distinguish between black and white and understand that crimes against humanity are
punished in accordance with the strictness of the law.
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In the Republic of Kazakhstan, there are legislative acts regulating the activities of various religious as-
sociations. Thus, the propaganda of various religious movements and sects, which are prohibited by law in
our country, entails criminal liability.

Therefore, it is necessary to know the essence of traditional religions and be able to distinguish them
from unconventional extremist trends.

In Kazakhstan, criminal responsibility for the propagation of terrorism and the call to commit terrorist
attacks will come from the age of 14.

Currently, a bill is actively being developed aimed at improving legislative measures in the sphere of
countering extremism. This is the draft law «On Amendments and Additions to Certain Legislative Acts of
the Republic of Kazakhstan on Countering Extremism and Terrorism», which involves amending 5 codes
and 19 laws. This bill is the result of an analysis of domestic practices and positive international experience
with a view to neutralizing the conditions for carrying out terrorist activities.

The Ministry of Internal Affairs makes the following proposals to this bill: to establish administrative
supervision over persons who have served a sentence for committing crimes of a terrorist or extremist nature.

The new version of the Criminal Code strengthens criminal responsibility for extremism and terrorism,
fnd the spread of radical ideologies, using the latest technology.

The criminal law of the Republic of Kazakhstan reduced the age of criminal responsibility for the prop-
aganda of terrorism or extremism, as well as for public calls for the commission of acts of terrorism, from 16
to 14 years.

Developed measures aimed at combating the most dangerous encroachments, while covering various
ways of regulating public relations, which is a very difficult process.

Terrorism is the most significant threat to the world community. Therefore, countries should work to-
gether to develop measures to combat it.

It is necessary to carefully revise the national legislation, which provides for responsibility for the prop-
aganda of terrorism.

In memory of Kazakhstanis, the tragedies that occurred in Aktobe and Almaty in the summer of 2016
will forever remain. Unfortunately, there could be more such sad events. 2016 showed that in our country
there is a complicated situation. The problem of a single jihad arose sharply. In 2016 in the Republic of Ka-
zakhstan, 12 terrorist acts were identified and rendered harmless at the initial stage. 182 people received the
term precisely under articles of a terrorist orientation. 3 accomplices of international terrorist organizations
were convicted, who were engaged in the financing of terrorism in our country. During the special opera-
tions, 5 terrorists who are citizens of their country were identified and transferred to foreign authorities. The
NSC of the Republic of Kazakhstan rendered a great deal of information support to foreign special agencies,
which, through this, detained and brought 14 members of international terrorist organizations to justice.

45 citizens of our republic were deported and extradited for participation in armed conflicts in Iraq, Syr-
ia and Afghanistan, 33 people returned independently. 33 of them, for participation in terrorist activities were
brought to criminal liability. During this period, during 5 years, 445 people were convicted who committed
criminal offenses of a terrorist and religious extremist nature.

Since early 2016, 25 people have been convicted, and about 50 people have been detained in pre-trial
detention centers. The complexity of this operational situation is underlined by several factors. First of all,
there is the emergence of armed conflict in countries such as Syria and Iraq, which entailed the activation of
terrorism and extremism in the Middle East. The number of extremist terrorists is increasing with new mili-
tants from 80 countries. Here the direct threat is the participation in the terrorist acts of people with Kazakh
citizenship. This problem is solved by adopting appropriate measures that do not require urgent, both by our
country and the entire world community as a whole. According to data provided by the NSC of the Republic
of Kazakhstan, during the last 5 years, 559 militants with Kazakh citizenship were prevented from leaving
the zones of terrorist activity [4].

The useful and necessary work is carried out by the republican rehabilitation center - «Akniety», which
activities include preventive methods of influencing people who have radical religious views serving their
sentences in correctional institutions.

«Akniet» center together with the General Prosecutor's Office issued a methodical guide - «100 ques-
tions and answers on religion», which found its application in the institutions of the penal system.

In addition, the Ministry of Religion has developed a methodical manual «Preventing Persecution and
Rehabilitation of Persons Affected by Radical Ideology», this publication is intended for all regions and is
used for preventive purposes.
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At the same time, theologians of the centers for the study of religious problems and local rehabilitation
centers, which exist in every region of the country and operate under the regional departments for religious
affairs, make an enormous contribution to solve this problem. Their activity consists in carrying out explana-
tory and rehabilitation work with convicts.

The Internet network should be subject to interstate protection, as more often than not, websites that call
for terrorism and distribute such information are located in the domain zone of other countries, therefore na-
tional legislative measures in this case are absolutely ineffective.

The prepared system of measures should protect citizens from negative information-psychological in-
fluences.

First of all, these events concern the younger generation of our country, which is most vulnerable to
negative influence on the part of terrorist figures.

One of the main anti-propagandistic functions should be carried out at the expense of public, cultural
and other humanitarian resources.

Nursultan Nazarbayev in his message of 2017 voiced as one of the top priorities the fight against cyber-
crime. He instructed the government and the National Security Committee to create a system called
«Cybershield of Kazakhstan». In his message, he indicated the amounts that are planned to be spent on com-
bating cybercrime and terrorism. So, 7.4 billion tenge is proposed to be directed to fight against cybercrime.
17.4 billion - to resist religious extremism, terrorism and ensure economic security, 242.9 million tenge - to
carry out activities to prevent the propaganda of religious extremism.

In the world practice, the idea of cybersecurity is implemented in different ways. This can be a firewall
blocking unwanted sites, as a result of which users can only use certain resources. In the US there are large,
expensive systems that analyze, monitor system and communication status, can predict some events.

A special task of the cybershield is to identify direct spreaders of terrorism in the information space. In
addition, you must block this information on the Internet. The most effective work will be the use of the In-
ternet in order to place in it the revealing information. To prevent the propaganda of terrorism, it is also ef-
fective to develop mechanisms for influencing the media and public authorities when identifying these
sources.
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K.3. ToxyOaeB

Teppopu3m MeH IKCTPEMU3MHIH KYKBIKTBIK CHIIATHI

Makanana Ka3ipri 3aHHaMaIarbl TEPPOPU3MMEH KOHE IKCTPEMHU3MMEH KYPECTiH KYKBIKTBIK Macelesepi xKaHe
oJapiBl NIy >XOJIAAphl KapacTHIPBUIFAH. TeppoOpHCTIK KOFaMIBIK Kayincizmikri Oy3ymsel, Kaszakcran
Pecry0GHKachbIHBIH MEMJICKETTIK OpraHiapbl, IIETENIiK YKIMETTep HeMece XalbIKapallblK YHbBIMIAp
KOPKBITYZBI Ko31elai. TeppopHCcTiK KO3FAIBICTEI AaMBITY/IBIH HETI3Ti IapTTapbIHEIH Oipi JiHH SKCTPEMH3M
ujesIapblHa HETi3iHeH Heri3[eireH JAHKECTIK akKTiiep jkacayFa TEppOpH3M IKOHE KOFaMIbIK aiijar
HacuxarTay Oosbim Tabbutazbl. Ockl OYKapaiablK aKMapaTThIK Kypaimap Ke3AepiH aHbIKTay OyKapasbiK
aKMapaTThIK Kypajiap dCEpiHEeH XoHE MEMJICKETTIK OpraHJapiblH JaMbITY YLIIH THIMAI TETIKTepi peTiHue
TEPPOPHCTIK HACKXATTAY aJ/IbIH ajly YLIiH 6Te THIM/i 60k TabbUIa b

Kinm ce30ep: TeppopusM, dKCTPEMH3M, TEPPOPHU3M aKTiCIiH iKacayra >Kapusulbl TYPAC LIAKBIPY, KYKBIKTBHIK
TaOWFaT, KbUIMBICTBIK >KAayalKepIIUIK, KAyilCi3[IKTI KaMTaMachl3 eTy OOHMBIHIIA MEMJICKeTTIK cascar,
TeppOpHU3MIe Kapchl opekeT, ninu kosransic, KP ¥KK AntuTeppopibik opTanbrsl, Mpan men Jlusus Mcnam
MEMIIEKETI.
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K.3. TokxybaeB

O npaBoBO¥i IPUPO/Ie TEPPOPU3MA H IKCTPEMHU3MA

B crarbe paccMaTpuBaroTCs MpaBOBEIE POOIEMBI OOPHOBI C TEPPOPH3MOM U IKCTPEMH3MOM B COBPEMCHHOM
3aKOHOJJATENIBCTBE U MYTH UX pelIeHns. TeppopHcTHYecKas yrpo3a npecienyeT Heilb — HapyIIUTh 00mecT-
BEHHYIO 0€30I1aCHOCTh, yCTPAIINTh HAceleHHe JIMOO OKa3aTh BO3ZEHCTBHE Ha TOCYAApCTBEHHBIE OPTaHBI
Pecrry6rmmkn  Kasaxcran, WHOCTpaHHBIE ToCymapcTBa JHOO MeXIyHapoaHble opraHmsanun. OnxHO
U3 OCHOBOITIOJIATAIOIINX YCIOBHUH, CTIOCOOCTBYIOIIUX CYIIECTBOBAHUIO U PAa3BUTHIO TEPPOPUCTHUECKOTO JBU-
JKEHHS, 3aKIII0YaeTCs B IPOMaraxie TeppopH3Ma 1 MyOIUUHbBIX MPU3bIBAX K COBEPIIEHUIO AKTOB TEPPOPU3MA,
B OCHOBE KOTOPBIX Yallle BCETO JIEKAT WAEH PEIMIMO3HOro sKcTpemusMma. IlogdepkHyTo, 4TO AJS MPEmoT-
BpAlleHHs] MPOMaraHabl Teppopu3Ma Tarke 3(pdexTHBHa pa3paboTka MEXaHH3MOB BO3JCHCTBUS CPEACTB
MaccoBOi HH(OPMAIMU 1 OPraHOB FOCYIAPCTBEHHON BIACTH IIPH BBIABICHUN YKa3aHHBIX HCTOYHHKOB.

Kniouesvie cnosa: TeppopusM, SKCTPEMU3M, ITyOJIMYHbIE IPU3BIBEI K COBEPIICHUIO aKTOB TEPPOpPH3Ma, Ipa-
BOBas IPHPOJIA, YTOJIOBHAS OTBETCTBEHHOCTH, TOCYAAPCTBEHHAS MOJIUTHKA MO 00ECTICUeHUIO OE301acHOCTH,
MIPOTUBOACHCTBHE TEPPOPH3MY, HETPAJHUIOHHOE PEIMIMO3HOE TeUeHHe, AHTHTEPPOPHUCTUYECKUI LEHTP
KHB PK, ncnamckue rocynapcrsa Vpana u Jlusun.
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Ino6anu3anms Kak NPUYMHA Pa3BUTHS KOPPYNUHMHU
1 POJIb KPUMHHAJTUCTHKH B ee HedTpaJIn3anumn

B crarbe Ha OCHOBE PaCCMOTPEHHBIX HETaTUBHBIX SIBICHUH, MPOUCXOSIIUX B COBPEMEHHOM MHpE, CAENaH
BEIBOJ] O II00AIM3aNH KaK IPHYNHE Pa3BUTH KOPPYIIIAN. TeopeTnueckne OCHOBEI IPOTUBOACHCTBHS KOP-
pynnuu pa3pabaThIBalOTCsl HAyKaMH YTOJOBHO-TIPABOBOTO IMKIIA, YPOBEHb KOTOPBIX HE COOTBETCTBYET IT0-
TpeOHOCTSM BpeMeHH. KimoueByro MO3UIUIO cpeAr STHX HayK 3aHMMaeT KpUMHHaAIHCTHKA. OTMEueHo, 4To
11t 3G (EeKTUBHOrO MPOTHBOASHCTBHUSA KOPPYILINM HEOOXOAMMO KapAHHAJIbHOE H3MEHEHHE OOBEKTHO-
MpeIMETHOM 00J1acTH KPUMHUHAIHCTUKH. Y TOUHEHHE 00BbEKTa KPUMHHAIHCTHKY ONpeessieT He00X0ANMOCTh
pacIIupeHusl TpeaMeTa HCCIEAOBaHMH B OTHOIIEHWH TPECTYMHON AEATENbHOCTH, paccMaTpHBacMOin
B IIMPOKOM cMbIciie. KpyMHHATHICTHKA, paBHO KaK U APYTUE HAYKH, BeAyline 60ps0y ¢ KOppyHIuei, Jomk-
HA OPUEHTUPOBATHCSA HA UCCIIEAOBAHUE NPECTYIHON IEATEIBHOCTH, B TOM YHCIE U KOPPYIIIMOHHOTO Xapak-
Tepa. [loggepkHyTO, YTO KPIMHUHAIICTHKE IIOCPEACTBOM CBOUX IIPHEMOB U METOIOB HEOOXOUMO OKa3bIBaTh
olepexaroliee BO3ACHCTBIE Ha IPECTYIHYIO JEATEIbHOCTD.

Kniouesvie crosa: rnobdanmsanys, 5KOHOMUKA, EBpasuiickuil SKOHOMIYECKUH COI03, KOPPYIIHs, QyHIaMeH-
TaJIbHas MPUYKMHA KOPPYILUH, IPECTYIHAS IeSTEeIbHOCTh, KpUMUHOJIOT U, KpUMHHAIUCTHKA.

JIBaamateiii BeK xapakTepH3yeTcs aKTUBHU3aIUMEl Tpolecca riodaiu3alui, KOTOPHIH MpOJI0IDKaeTCs
no cux mop. ['mobanm3arms mpeanonaraeT MpeoOpa3oBaHHE MHUPOBOTO COOOINECTBA, €ro OObEIUHCHHE
B €IIMHYIO CHCTEMY, KOTOpasi MO3BOJISIET YeTIOBEKY MIIM OpTaHM3aluH, He Mpubderas K MOCPeaHIIECKON posn
TOCy/IapCTBa, B3aMMO/ICHCTBOBATH C APYTUMHU JIFOJIbMH, OpPraHU3aIUSIMHU, COMATBHBIMHA CTPYKTypamH [1].

Cdepa 3KOHOMHKH SBIISETCS BaXKHEHIIIMM M OCHOBOIIOJIATAIONIUM HAIPABICHUEM TII00aTH3AI[IOHHOTO
npeoOpa3oBaHus. JKOHOMHYECKAs TII00ATU3aIHs MPECTaBIsIeT COO0H BO3MOKHOCTh CBOOOTHOTO TIepeme-
IIEHHUs TOBApOB, YCIIyT, KamuTana, pabodeil cuibl. [IpeBparennio HalMOHAIBHBIX SKOHOMUK B TJI00aIBHYIO
MHPOBYIO JKOHOMHUKY CIOCOOCTBYIOT HAYYHO-TEXHHUYECKUH MPOTPECC, Pa3BUTHE COBPEMEHHBIX CPEJICTB
KOMMYHUKAIlY, B TOM 4ucie u VMHTepHeTa, nubepanu3anusi MEPOBOH TOPTOBIHM M aKTHBHU3AIMS TpaHCHA-
MOHANBHBIX Komnanuid. [locneanne, Bnagess GUHAHCOBBIM M MH(GOPMAIIMOHHBIM PBIHKAMH, BBICTYIAIOT OC-
HOBHBIM CYOBEKTOM TTI00aNIN3allNH, €€ OCHOBHOW JABIKYIIEH CHITOM [2].

[Ipomeccel MUPOBOW THOOATU3AIUN CTUMYJIMPOBAIN PETHOHAIBLHYH 3KOHOMHYECKYH) HHTETPAIHUIO.
B nepByto ouepens 310 KocHysI0Ch rocynapcts ObiBmero CCCP, KoTopbie CpaBHUTEIHHO HENABHO MTEPEILTH
K PBIHOYHBIM OTHOMmIEHUsAM. B mae 2014 r. B T. AcTaHe ObUT OJIIMCAH JOTOBOP O co3naHuu EBpasuiickoro
sxoHomuueckoro cotosa (manee — EADC). B ero cocras BHauyane Bouutu Poccuiickas @enepanus, bena-
pyck u Kazaxcran. 3atem k Coro3y npucoenuaminch Apmerns u Kuprusus. EADC octaeTcst OTKpBITO#H 1)1
WHBIX TocynapcTB EBpasmiickoro kontuHeHTa. OnHoM 13 0CHOBHBIX neneit EADC sBiseTcs co3Ianue ycio-
BHU JUIS CTA0WJILHOTO Pa3BUTHS SKOHOMHUK TOCYAAapCTB-WICHOB B HMHTEpPECaX IMOBBIIICHUS JXU3HEHHOTO
YpOBH:I BX HaceneHus [3].

WHTerpanusi mocTCOBETCKUX TOCYIapCTB MPEAINOaraeT AOCTIKEHNE SKOHOMHYECKUX PE3yIbTaTOB IO
MHOTHM HaITPaBIICHUSAM: HapalliBaHKUE MPOU3BOJICTBA TOBAPOB U CHUIKCHHUE X IICHBI, YBEIIMUCHHUE CPEAHEH
3apabOTHOM TUTATHI U OJIATOCOCTOSIHHSI HAPOJOB cTpaH-ydacTHUIl EADC, NOBBIIIIEHHE OKYIaeMOCTH HOBBIX
TEeXHOJOTHH, yBennueHue oorema BBII crpan-yuactann munumyMm Ha 25 % u ap. brnarme ycrpemienus,
K COXKaJICHHI0, HE BCErJa JOCTHTaloT IeNd. Bo3HuKIIME MpoOsieMbl Pa3HOILIAHOBBI: OTCYTCTBHE €IUHOTO
(hMHAHCOBOTO PEryNATOpPa, CAUHBIX MPABUI TOPTOBIU SHEPTOHOCUTEIISIMU, HAJTMYUE U3BSITUN U OrpaHUYCHUN
B Toproaiie Mexay ydacTHukamu EADC. YkazaHHbIe TPOOIEMbI C OYEBUAHOCTHIO YKA3bIBAIOT HA MX 9KOHO-
Mudeckuil xapaktep. Ho He MeHee BaXXHBIM (PaKTOpOM, BIUSIIOIINM Ha Pa3BUTHE WHTETPAIMOHHBIX 3KOHO-
MHUYECKHUX OTHOIICHUHN Mexay crpaHamu EADC, aBnsercs Koppynuusi.

Koppymnus, HecMoTpst Ha BceoOliee oCcykIeHUE, IPU3HAHUE MACIITAOHOCTH MPUYHHIEMOTO €10 Bpeaa
U aKTHBHYIO 0OpBOY C KOPPYIIIMOHHBIMU TPaBOHAPYIICHUSIMH, TPEBPATUIACH B MEXKTYHAPOIHYIO TIpodIie-
My. [lonmmanue 3toro mosiekio 3a coboit mpunsaTne Kouenrmm Opranusanmu OObeauHeHHBIX Harmii
npotuB koppymniuu. CornacHo KoHBeHIIMH «KOPPYMIITUS YKe HE TPEJCTABISET COOOH JIOKAIBHYIO Tpo0bIe-
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My, a MpeBpaTHiach B TPaHCHAMOHAJIBHOE SIBJICHUE, KOTOPOE 3aTparMBacT OOIMIECTBO M SKOHOMHUKY BCEX
CTpaH», a «IIPEeayNPEKACHUES K HCKOPEHEHHE KOPPYIIIIMYA — 3TO 00513aHHOCTh BCEX IOCyaapcTBy [4].

B mocnenaue romer nmpoGieMa KOPPYIIUHN A7 COBPEMEHHBIX TOCY/IapCTB, B TOM YHCIIE W JJISl CTpaH-
yuactHul, EADC, 3nauntensHo obocTtpuiack. He Habmiogaercsi CyIIeCTBEHHOTO M3MEHEHHS KOJIWYECTBa
COBEPIIACMBIX MPECTYIUICHNH KOPPYIIIMOHHON HampaBieHHOCTH. He B momw3y ctpan-ydactauir EADC mo-
kazarenn WHaekca Bocupusatus xoppynmuu. Ilo mroram 2016 r. crpansl EADC B pelTHHTE OKa3alvCh
Ha creayommx nosunusx: Apmenus — 113, benapyce — 79, Poccns n Kazaxcran — 131, Kuprusus —
136. Jnsa 6onpmuHcTBa cTpan-ydactHun EADC (kpome benapycu) nokaszarenn Mnaekca BocopusiTis Kop-
pyrnmuE B 2016 1. yxXyamuiauck mo cpaBHeHuto ¢ 2015 r. s Muposoro coobmectsa rocymapctsa EADC
MIPEJICTABICHBI C BBICOKUM YPOBHEM KOPpYMUIHH. MOXHO JIM TOBEPATH 3THUM pe3ysibraTtam? Bompoc odeHb
CIIOJKHBIH, €CIM HE YUUTHIBATh, YTO PEUTUHIOBBIC [TOKA3aTENN, KpOME 00IIeH OLEHKH COCTOSIHUSI KOPPYTLUH
B CTpaHaXx, OTPAXAIOT MOJUTHKY KOHKYPHUPYIOIIUX TOCYIapCTB, HAXOIAIIMXCS B COCTOSIHUN HH(pOPMAIINOH-
HOWl BOWHBI. BHUMaTenpHOE O3HAKOMJICHHE ¢ TabmuiamMu MHACKCOB BOCTIPHUATHS KOPPYIITMH 3a
2015/2016 rr. IO3BOJSAET YBHIETH, UTO PEHTHHIOBBIC TIOKA3aTENIM MPOTUBOOOPCTBYIONINX CTPaH PE3KO OT-
JMYaIoTCs APYT OT apyra. Hanpumep, ['epmanns n BenukoOputanus B peittuare 3auuMaiot 10 mecto, CLIA
— 16/18, a Poccus — 119/131, apyrue crpansl CHI™ Taxke Bo BTOpoO#i coTHE, noka3aTeias Kuras — 83/79
Mecto. Kak roBoputcs, koMMeHTapuu n3numHu. Ho, TeM He MeHee, KpaCHOPEUHMBO CBHIETEILCTBYIOT 00
oTtHoleHuu K Poccun, Kuraro u, Hano noHumaTth, K uX coro3Hukam cioBa npesugaenta CIIA. B cBoeit peun
npesuaeHt b. Obama Ha3Ban Poccuro u Kuraii conepaukamu CIIA [5]. [IpudeM 3T0 0YeHb MSTKO CKa3aHO,
ecnu He yuuThiBaTh BBeaeHHbIE CILIA npoTuB Poccuu SkOHOMUYECKHE CaHKITNH [6].

BHyTpu rocynmapcTB COCTOSHHE KOPPYILHMH aHAIM3UPYETCS] KaK rOCyJapCTBEHHBIMH OpraHaMmu, TaK
1 OOIIeCTBEHHBIMU Opranm3anusMu. Hampumep, wuccrenoBaTenbcKuii meHTp MHCTUTYTa TpHUBAaTH3ALUU
u menepkMenTa (MIIM) mposen onpoc 400 pykoBoauTelleld MallbIX B CPEIHUX NpeanpusaTaii. OnporeHHbe
IpeanpruHUMaTeN cpenu 22 6apbepoB, NPEMSITCTBYIONIMX Pa3BUTHIO B benapycu, NOCTaBHIM KOPPYILHIO
Ha 9 mecto [7].

Ha mepBrpIii B3ris1/1, KOPPYIIKS HE SBISETCS MPENSTCTBHEM JUIS MHTETPAIlIOHHBIX MPOIIECCOB CTpPaH-
yuactHull EADC. Ho B 1elicTBUTEIBHOCTH KOPPYILIMS UMEET OTHOLIEHHE K 3KOHOMHUIecKoi cdepe. Ee ako-
HOMHYECKasl COCTaBIISIONMasi 00yCIOBIEHA CBS3bI0 C SKOHOMHUKOM, (PMHAHCOBBIMU ITOTOKAaMH U TOBapo000-
potom. Koppymius sBisieTcsi OMHIUM U3 OCHOBHBIX HETAaTHBHBIX MEXaHH3MOB, TOPMO3SIINX SKOHOMUYIECKHI
poct rocymapcts EADC. 1o MHEHUIO 3KCTIEpTOB MHPOBOTO OaHKa, KOPPYIIIUS SBISIETCS TIABHON SKOHO-
MUYECKOU TPOoOIeMOii COBPEMEHHOCTH [8].

HccnenoBarenn Ha3bIBAIOT Pa3iIMYHbIE MPUYUHBI KOPPYIIMH, YCIOBHO pa3[eNNB UX Ha CIEAYIOIIHNe
rpynmsl: GyHIaMEHTaJIbHBIE, IPABOBBIE, OPTaHU3AIOHHO-)KOHOMUYECKHEe, HHPOPMAIIMOHHBIE, COITHATEHBIC
U KyabTypHO-ucTopudeckue [9; 140]. He ananu3upys BeIAEIEHHBIE TPYIIIBI IPUYUH KOPPYILMH, PACCMOT-
PUM HEKOTOpBIC (hyHIaMEHTAILHBIC IPUIHHEI.

Hapsimy ¢ HecoBepIIeHCTBOM AKOHOMHUYECKUX WHCTHTYTOB M SKOHOMHYECKOH MOJUTHKH cpeau (yH/a-
MEHTAJIBHBIX MPUYUH KOPPYIIMH HAa3bIBAIOTCA TOCYAapCTBEHHOE BMEIIATEIHCTBO B 9KOHOMHKY, KOHTPOIb
rocygapcTBa Haz pecypcHoi 0a30il. He BeI3bIBaeT COMHEHHUH, YTO MOJUTHUKA M YKOHOMHUKA JOJDKHBI Pa3BH-
BaThCS KaK JIBE CAMOCTOSATENbHbIE chephl. | ocyaapCcTBEHHBIM OpraHaM He CJIeyeT Ype3MEPHO BMEIINBATHCS
B DKOHOMHKY. VX 3a7aqa cOCTOUT B BBIITOJIHEHUH POJH HaOIIOAaTeNsl 3a 3aKOHHOCTHIO OTHOIIEHHA, BO3SHH-
KaIOLINX U Pa3BUBAIOLINXCS B 3KOHOMUYECKOH cdepe.

Crenyer TakKe OTMETHTb, YTO MOJMTHUKA M SKOHOMHKA — JIBE€ B3aUMOCBs3aHHbIE cdephl. [lomutnue-
CKO€ XK€ BMEIIATEeICTBO MOXET CHIIPaTh KakK MOJOXHUTEIBHYIO POJb, TAK M OKa3aTh KpallHE HETaTHBHOE
BIHMSHUE Ha SKOHOMHUECKYIo chepy. Ocobo 3To maryOHO IJsi MEXKAYHAPOAHBIX SKOHOMHYECKHX OTHOIIIE-
HUH, JaKe B CIlydasx, KOTJa TaKue OTHOIICHUS CIOXKIIUCh MEXIY APYKECTBEHHBIMU CTpaHamu. B HacTos-
nee BpeMs INT0OATU3aIMOHHbIC MTPOIECChl COMPOBOXKIAAIOTCS TIOMUTH3AIMEH MEXTYHAPOIHBIX SKOHOMUYE-
ckux oTHomeHui. CHI0BOM MOAXO, CAaHKIIMH, KOTOPbIe BCETAa WAYT Bpa3pe3 ¢ 3KOHOMHYECKUMHU coolpa-
JKEHUSIMH, TIOJIMTUYECKH MOTHBHPOBAHHBEIC Oapbephl I B3aMMOBBITOJIHBIX IPOEKTOB, KaK OTMETHJI IIpe-
Mbep-MUHUCTP Poccuiickoit ®@eneparuu JI. MeaseneB, cerofHsi MOCTOSSHHO TE€HEPUPYIOT HAMPSKEHHOCTD
B mupe [10].

Yro KacaeTcs rocyJapCTBEHHOI'O KOHTPOJA 332 PECypcaMi, B TOM UHUCIIe IPUPOTHBIMH, TO OH 0e3 co-
MHEHHsI HeoOXoauM. B mpoTrBHOM citydae, OECKOHTPOJIBHOE HX PAacX0J0BaHUE MPHUBEIET K HHBIM, HE MEHEE
CYIIIECTBEHHBIM MTpoOIeMam.

[To-Hamemy MHEHUIO, PyHIAMEHTANBHOW MPUYMHONW KOPPYILMHU SBJISIETCS MHOE 0OCTOATENBCTBO, OT-
pakaroliee CyIIHOCTHOE COACPKaHNE MEKIMIHOCTHBIX OTHOLICHUH MEXIy JoAbMU. Jleno B ToM, uto ¢op-
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MHUPOBaHHE OOIIECTBEHHBIX OTHOMICHUH MPOUCXOIUT B IpoLecce B3aUMOACHCTBUS CyObekToB. ColnansHoe
B3aMMOJICHCTBUE MPEACTABISIET COO0H CUCTEMY B3aUMOOOYCIIOBICHHBIX COLMAIBHBIX ACHCTBUH, CBSI3aHHBIX
IUKJIAYECKON 3aBUCUMOCTBIO, TIPH KOTOPOM IEHCTBHE OJHOTO CyOBEKTa OMHOBPEMEHHO SIBISICTCS TPUIHHON
U CIIEICTBHEM OTBETHBIX eficTBUH npyrux cyobekTos [11; 83].

[Iporecc conuaabHOrO B3aWMOJICHCTBUSI COUETaeT B ceOe OOIIECTBEHHBIE W JIMYHBIC MOTPEOHOCTH
WHANBUIOB. KaXX1pIii 4emoBeK HYKJAeTCS B YAOBJIETBOPEHHUU PA3IMYHBIX MMOTPEOHOCTEH (MaTepHaIbHBIX,
JYXOBHBIX W JIp.), YTO ¥ OOYCIIOBJIIMBaeT BO3HUKAIOIINE MEXAY JTIOAbME OTHOIICHUs. VX wmccnemoBanue
MyJIpellaMy IPEBHOCTH CIIOCOOCTBOBAJIO BHIPAOOTKE MPABWII B3aUMOOTHOIICHUH MEX]Ty JIFOJIbMHU, HA OCHOBE
KOTOPBIX HECKOJIBKO THICSY JIET Ha3a]| ObUT CHOPMYIUPOBAH 3aKOH, MTPE/ICTABISIEMBIN B KPATKOM aJrOPUTME!
«Iloctynait ¢ mombMH Tak, Kak ObI ThI XOTEN, YTOOBI OHHU ITOCTYIIAJK C TOOOW». YUHUTHIBAs 3TO IPABUIIO,
MEXIJIMYHOCTHBIE OOIECTBEHHBIC OTHOIICHHUS HA MPOTSHKSHUM MHOTHX BEKOB (DOPMHPYIOTCS HA B3aUMHOU
BBITO/I€, HA OCHOBE MPHHIIMIIA «J1af0, YTOOBI U ThI Aa». Ha OCHOBE 3TOro MpWHIMIIA U BOSHUKAIOT KOPPYII-
IIHOHHBIC OTHOMmEHUS [12; 29].

B ncuxonoruu 3TOT NpUHIUN pacCMaTPUBAETCS B BHJIE MTPaBIJIa B3aUMHOTO oOMeHa. [IpaBuiio riacut:
MBI 00S3aHBI MMOCTAPATHhCS OTIUIATUTH KaKMM-TO OOpa3oM 3a TO, YTO MPEAOCTABHI HAM JAPYTOW UYEIOBEK
[13; 48]. Ha npoTsnkeHNE MHOTHX BEKOB IIPABIJIO B3aMMHOTO 0OMEHa ITyOOKO BHEAPUIIOCH B CO3HAHUE JTIO-
neil. ITo B 1IeJIOM TIO3UTHUBHOE MPABUIIO UTPAET 3IYHO IIYTKY C YEIOBEKOM, KOTOPHBIHA, 3aHUMasl ONPEACIICH-
HYIO JTIOJKHOCTh, PYKOBOZCTBYETCSI UM TIPU PeaIr3allii CBOMX CITYKEOHBIX TTOJTHOMOYHIA.

CylliecTBEHHON NPUYUHON pa3BUTHS KOPPYIIIMU Ha COBPEMEHHOM JTare SIBJISeTCs Tiiodanu3aius,
KOTOpasi, B IEPBYIO OUepe/ib, OPUEHTHPOBAHA Ha SKOHOMHUKY, T.€. HA OCHOBY I'OCY/IapCTBEHHOTO OJIaromnoiy-
qus. Clieyer TakKe 3aMETHTb, YTO KOPPYITIUS, aKTUBHO Pa3BUBAsCh B YCIOBUAX TII00ATU3AIUH, 3aMEIJISCT
ee nporecchl. [IpuMepoM TOMy MOTYT CIIy>)KUTh HETaBHO BO3HHKIIHNE HAa SKOHOMHYECKOH OCHOBE HEraThB-
Hble OTHOIICHU Mexay Pocculickoit @eaepanueit u benapycpro. C 0HON CTOPOHBI, MUPOBas Ti100aIm3a-
Ul CTUMYJIHpOBana OObEJUHEHHE TOCYAapcTB M o0pazoBaHue EBpa3Milckoro SKOHOMHYECKOTO COI03a,
KOTOPBI MpPU3BaH CIIOCOOCTBOBATH SKOHOMHUYECKOMY POCTY cTpaH-ydacTHUIL. C Apyroi CTOPOHBI, BOSHUK-
e mpoOJIeMbl, B TOM YHCIE U KOPPYIMIIMOHHOTO XapaKTepa, CO3Mal0T Cepbe3Hble Oapbhephl ISl pa3BUTHUS
oTHoumeHUH. JlOCTaTOYHO BCHOMHHUTH HECKOJBKO IPHUMEPOB, CTABIIMX IOCTOSHUEM OOIIECTBEHHOCTH
MOCPENICTBOM I100anbHON ceTn MHTepHeT.

[To pemennto Poccenpxo3nanzopa B [lomMockoBbe yHHUTOXKEHBI 34 TOHHBI TOMAaTOB U SIOJIOK, CIIENO-
BaBmmMX n3 bemapycu [14]. PoccenpXxo3Ham30p TpO3UT HOBBIMH OTPAHHYCHUSIMHE OCJIOPYCCKHUM ITPOM3BOIM-
TensaM. BeickazaHbI mpeTeH3un B aipec bemapycu B CBSA3M ¢ HEHAUICKAIIUM Ka4eCTBOM MSICHON M MOJIOUHOM
nponaykuuu. bemapych Oblia 3amomo3peHa B pedKcropTe msca u3 YKpawHbl — OBUI OTpaHWYEH HMIIOPT
roBsiauHbI [15]. PaccMoTpeHHbIe TpUMEPHI HE TOJIBKO HE CITOCOOCTBYIOT yKpermieHuto EADC, Ho u BooO1e
HE MOTYT OBITh Ha3BaHbI IPYKECKUMHU.

Jo noanucanus norosopa o Coro3e ecny ¥ ObUIM MPETEH3UH CO CTOPOHBI Poccenbxo3Han3opa K mpo-
OyKIuHA OeIOpYCCKHUX MPOU3BOAUTENEH, TO €AMHUYHBIE, OBICTPO YCTPAHSIIUCH U HE BBI3BIBAIN KHOTAXKA.
B mocnennee BpeMst KOHTPOIUPYIOIIAsi OpPraHU3aNs YKECTOUHIA CAHKIIUN MMPOTUB OEIOPYCCKUX TPEAIpH-
atuii [16], uTo BieyeT 3a o001 BO3MOKHOCTD Pa3peleHus IpoOIeMbl Ha MOJUTUYECKOM YPOBHE.

Ha nepBbIit B3rs1, B BO3HUKIINX 3KOHOMHYECKUX MpoOiieMax HE YCMAaTPUBAIOTCS MPU3HAKKA KOPPYII-
muoHHOCTH. Ho 3TO Tonbko Ha mepBbId B3ris. HeOGe30cHOBAaTENBHO B CO3aHUH NPOOIEeM MpenoaaracTces
3aMHTEPECOBAHHOCTH KPYITHBIX POCCHUICKUX YHMHOBHHKOB, TAK KaK OHU «CaMU YacTO SBJISFOTCS MTPOU3BOIH-
TEJSIMA TOTO WJIM MHOTO mponykra» [17]. 3asenenue llpesunenta PecryOnuku bemapycs A. Jlykamenko
MOCITY>KHJIO OCHOBaHHEM JUISI aHTUKOPPYIIIMOHHOW NMpOBEpKH B OTHomeHWH unHOBHHKA C. JlaHKBepTa.
Tpancnapencu MHTepHAIMIHI TOTPeOOBAIO MPOBEPKHU 3aKOHA B YACTH «MHTEPECOB: B OTHOIICHUN KOMIIAHHIA,
B koTopbix C. JlaHKBEepT BianeeT AOISIMH, U B OTHOIICHUH TPUHATHS PEUICHUA B MHTEpEcax KOMITaHUH, KO-
TOPOH ympaBisieT ero moub». B despaie 2017 1. LleHTp yrpaBiaeHUS paccileOBaHUSIMH BEIITYCTHI MaTEpHAaI
o 6mnece C. JlankBepTa, CBI3aHHOM C JKHBOTHOBOACTBOM. ABTOPHI CIUTAIOT, UTO 3asBiieHue A. JIykameHko
o ToMm, 4yto C. J[aHKBepT 3aMHTEPECOBaH B OTPaHUUYEHUU MTOCTABOK OENIOPYCCKUX MPOAYKTOB, HE JIUILIEHO OC-
HoBaHui [18].

Cremyer OTMETHTD, 4TO, B oTimdue oT Poccun, bemapyce, mo maenuto Ilpesunenra Pecyonmku bema-
pychk A. JlykamieHKO, HE MMEET «TCOMOJUTHYSCKUX amOunuid... Bce mpoOneMbl B CBSI3W C ITHM, Kak
HU CTPaHHO, JIeXkaT B cpepe 3KOHOMHUKH. DKOHOMUKA y HAC abCONIOTHO OTKphITass. M1 HaMm Hajo ee coxpa-
HUTH B KECTOYAUIIICH KOHKYpEHTHOM O0prode» [19].

Kak ke BrusieT KOppyniusi Ha pa3BUTHE SKOHOMHKH rocyaapcTBa? He BBI3bIBa€T COMHEHHS, YTO OHA
HCKaXXaeT TOCYIapCTBCHHYIO IOJUTHKY B chepe skoHOMHKH. [ paxknane, peanusysi CBou CyObEKTUBHBIC ITpa-
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Ba M 3aKOHHBIC MHTEPECHI, HCIIBLITHIBAIOT 3aTPyJHEHHS. TO €CTh MPH PaclBETe KOPPYIIIUMOHHBIX OTHOIICHHUN
B 0o0mecTBe ero (QYHKIIMOHWPOBAaHHWE HA 3aKOHHBIX OCHOBAHMSX CTAHOBHUTCS HE TOJBKO HEBO3MOXKHBIM,
HO Y HEBBITOJIHBIM ISl TPAKIaH.

HeoTheMieMbIM CIIyTHUKOM KOPPYIIIMH B Chepe SKOHOMUKHU SIBIISIOTCS U3BSHBI B 3aKOHOJATEIHCTBE
rocynapcrtBa. HemoctaTkn HOPMAaTHBHBIX NMPABOBBIX aKTOB OOYCIIOBJIEHBI TEM, YTO TOSBICHHE PHIHOYHBIX
OTHOIIICHUH M CBS3aHHBIX C HUMH Pa3IMYHBIX (HOPM XO3SHCTBEHHOU, (PMHAHCOBOM, HPEAIPUHUMATEILCKOM
JEATEILHOCTH 3a4acTYIO OIEPexkalio ¢ 3aKOHOJATeIbHOE 3aKPEIICHUE W PEryJIMPOBAaHUE, B PE3YJIbTaTe de-
ro (OPMHUPOBAINCH ONpeclicHHbIE 00bIUau BEJCHHS 1€ 3KOHOMHYECKOTO XapakTtepa. Eciu oTaenbHbIe
SKOHOMHYECKHE OTHOIICHUS HE YPEryJIUPOBaHBL, TO 3TO SBJSETCS KaK CIEICTBHEM OTCTABaHUS 3aKOHA, TaK
WHOTJIa ¥ PE3yJbTATOM MOJUTHYECKOTO T0OOUPOBaHNS, 1IeTThb KOTOPOTO — TMPUHATHE 3aKOHOB, HYXKHBIX «Te-
HEBBIMY» TPEINPUHUMATEISIM, 1 TOPMOXKCHHE B Pa3padOTKe W MPUHATUU 3aKOHOB, MOTYIIUX CTaTh CEPhE3-
HBIM TIPETISITCTBHEM Ha IIyTH UX He3aKOHHOTO oOorarmenws [20]. YcrpaHeHne HETOCTATKOB 3aKOHOIATEIHCT-
Ba SIBIISIETCS HEOOXOMMBIM YCIOBUEM MPOTHBOICHCTBUS KOPPYIIITUH.

Koppymnius MokeT IpuBOAUTE K Pa3pyIICHUIO SKOHOMUKH WIN €€ OJHOCTOPOHHEMY Pa3BHTHIO, K CO3-
JAHWIO CUTYaIlUW, KOTJa TOCYNapCTBEHHBIN amnmapaT MPeBpamacTcs B MHCTPYMEHT, CIYXKAIllUK yIOBIETBO-
PEHHIO MCKITIOUUTENFHO YaCTHBIX dKOHOMHUYECKHX NoTpeOHocTed. C 3KOHOMHYECKOH TOUYKH 3pEHHUs KOp-
PYIIUsS paccCMaTpUBACTCs Kak HE3aKOHHBIN BUJ JACSITECIHHOCTH, CBI3aHHOW C MCIIOJIB30BAHUEM CIYXEOHOTO,
JIOJ>KHOCTHOTO TOJIOXKEHUS AJI MOTydYeHus noxoaa [21].

CyObeKThl, 3aHUMAIOIINECS WHIUBUAYAIbHON XO34WCTBEHHOW NEATENbHOCTHIO (TIPEANpUHUMATENH,
OM3HECMEHBI), COCTABJISIOT OJHY M3 HauOOJIbIINX TPYII B3ATKOAATEICH. DTO OOBICHIETCSA TEM, 4TO (HopMH-
POBaHHIO MTPOTUBOMPABHOTO MOBEIICHUS COJCUCTBYET TAKOE COCTOSIHHE JeN B JAaHHOW cdepe, MPH KOTOPOM
pelleHre YKOHOMHYECKHX BOIIPOCOB HE3aKOHHBIM CIOCOOOM SIBIsieTCss Hauboliee BBHITOJAHBIM U 3P PEKTHB-
HeIM. [Ipu 3TOM He Bce MpennprUHUMATENN CIYUTAIOT KOPPYIIIMIO HETAaTHBHBIM SIBJICHHEM B SKOHOMHUKE CTpa-
Hbl. Takke ¥ HEKOTOpPHIC yUCHBIC M3 3aMaJHBIX CTPaH CYUTAIOT KOPPYIIHUIO (PaKTOPOM, COACHUCTBYIOIIUM
SKOHOMHYECKOMY pa3BHUTHUIO rocynapcta. Hampumep, skoHomuct ®pancuc Jlyn yTBepknai, yTo B3STOYHH-
YEeCTBO 3HAYMTENIFHO YMEHBIIIAeT BpEMS MPOCTAMBAHMA B OYEpEH, YAHOBHUKH MOTYT 3HAYUTENHHO YCKO-
PUTH MOJIyYEHUE YCIYTH MOCIE TOTY4YEeHUS B3SITKH [22].

PazButHe kOoppynuuu 1 ociadeBIIas poib roOCyAapcTBa HAXOATCS B TIPSIMOM CBSI3U C TJIACHOCTHIO My0-
JWYHBIX MPOIEyp TocyAapcTBa. B cBsA3u ¢ 3TUM HEOOXOAMMO 00ECTIeUUTh JIOCTYI TPaKIaH K HH(pOpMAaIuu
0 JeSITeTLHOCTH B cepe SKOHOMHKH, a TaK)Ke CO37aTh YCIOBHS JJISl BCTPEY OTBETCTBEHHBIX JOIKHOCTHBIX
JIUI] ¥ TIPEeJICTaBUTENEH TpakaaHckoro obmiectsa. [Ipencrasisercs HEOOXOMUMBIM CO3AaHUE CICIIHATBHBIX
OOIIECTBEHHBIX CTPYKTYpP IPU TOCYHAPCTBEHHBIX OpraHax, 3aHWMAIOUINXCS BOIPOCAMHU NPOTHUBOACHUCTBUS
Koppymuu [23].

PaccMoTpeHHbIE BBIIIIE SKOHOMUYECKHE TPOOJIeMbl, 00YCIOBICHHBIC PAa3BUTUEM KOPPYMIIMOHHBIX OT-
HOIIIEHUH, B HECKOJILKO KPaT O0OCTPSIFOTCS B YCIOBHSX TPAHC(OPMAIIMH U TI00aTU3aIUd MEUPOBOH 3KOHO-
MUKH.

UTo e MOXHO MPOTHUBOIIOCTABUTH HOBBIM (pOpMaM MPECTYMHOM, B TOM YHCIE U KOPPYILIMOHHOM, es-
TenpbHOCTH? Kakas Hayka JOJDKHA HAaXOAWTHCS HA TEPEAOBBIX py0Oexax MPOTUBOICHCTBUS MPECTYMHOCTH,
pa3BuBaroIIeics B mporecce Tiaobanm3zanuu? Takyro Hayky HEOOXOAMMO WCKaTh CPEeau HAyK YTOJIOBHO-
MPaBOBOTO LIMKJIA, B YUCIIE KOTOPHIX YTOJOBHOE MPaBO, KPUMHHOJOTHA M KPpUMHHATUCTHKA. HecomMHeHHa
Y 3HAaUMMa HMX POJb B OOprOe C mpecTymHOCThI. Kaknas W3 Ha3BaHHBIX HAyK HM3y4yaeT NPECTYIUIe-
HUE C XapaKTepHOH NI HUX 0COOEHHOCTHhI0. Ho cymiecTBeHHBIC TIpeoOpa3oBaHus OOIMIECTBEHHOW KU3HU H,
COOTBETCTBEHHO, KAa4eCTBEHHBIC M3MEHEHHUS IMPECTYMHON NEeSTENFHOCTH ONPEICIsIOT HOBBIE TPEOOBaHUS
K HayKaM, IPU3BaHHBIM U3y4aTh MPECTYIHYIO JACATEIbHOCTh U MpeCcTyIUieHue. TeHISHIINH TePCICKTHBHOTO
pa3BUTHUS pacCMATPUBACMBIX HAYK MOXHO OMPEIENIUTh C YIETOM 3HaHUs WX mpeamerta. [Ipeamer Hayku on-
peaensieT Kpyr SBJICHHH, MPOIECCOB, HA KOTOPBIA HANpaBIeHO HAyYHOE IMO3HAHUE M KOTOPHIH COCTABISET
€e OCHOBHOE COJIepKaHHE.

[IpenMeToM HayKy YroJIOBHOTO IpaBa SBJISETCS M3YYCHHE YTOJIOBHOTO 3aKOHOATENILCTBA, IPABOTBOP-
YeCKON U MPaBONPUMEHUTENBHON MPAKTUKW; OCHOBAHUIN W MPUHIMIIOB YTOJIOBHON OTBETCTBEHHOCTH; KOH-
HENIMi YTOJIOBHOTO MPaBa B MPOILJIOM M HACTOSIIEM; CBS3€H C yrOJOBHBIM IIPABOM M B3AUMOBIHUSHUS TE€O-
PETUYECKUX MONOKEeHHUN (hrmocoduu, o0Iel Teopuu ToCyapcTBa U IpaBa, COLUOJIOTHH; 3apYOSKHOTO YTo-
JIOBHOT'O 3aKOHO/IATEIbCTBA U COOTBETCTBYIOIICH NOKTPUHBI [24]. B COBpEMEHHBIX YCIOBHSIX INI00ATH3AINH
MHPOBOTO COOOIIECTBAa pa3BUTHE HAYKH yTOJOBHOTO IMpaBa IOJHKHO OPUEHTHPOBATHCS HA CBOEBPEMEHHYIO
KPUMUHAIIM3AIUIO JICSTHUI TPAHCHAIMOHAIBHON 3HAYMMOCTH Ha OCHOBE BBISIBIICHHBIX OCHOBAaHHU JJIS yro-
JIOBHOH OTBETCTBCHHOCTH.
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moGanusaumnsi Kak NPUYNHA Pa3BUTUSE KOPPYNLMUW. ..

JIJ1si KpUMUHOJIOTHH TIPEJIMET €€ M3YYCHUS COCTABJISIOT: &) MPECTYIMHOCTh (TIPOSBICHUS, BUIIbI, XapaK-
Tep | Jp.); 0) IPUYHHBI U 3aKOHOMEPHOCTH CYIIIECTBOBAHUS U U3MEHEHUS IPECTYITHOCTH; B) JIMYHOCTD ITpe-
CTYITHUKOB; T') BO3MOXXHOCTH M METO/bI IPEAYIPETUTENFHOTO BO3IEHCTBIS Ha TIPUYHHBI, YCIOBHUS MIPECTYTI-
HoctH [25; 107]. Moxer v, y4uThIBasi TCHCHIIMH Pa3BUTHS MHPOBOTO COOOINECTBA, OTPAaHUYUBATHCS TIC-
PEUYHUCIICHHBIM IIPEIMET COBpeMEHHON KpuMuHoyiorun? [1o Bcelt BUIUMOCTH, HET.

Knaccudeckass KpUMHHONOTHS OTCTaeT OT COBPEMEHHOTO COCTOSHHS, PA3BUTHS M HANPaBICHHOCTH
MPECTYMHOCTH. SIBNSSCH HAyKOW O TPOQIIIAKTHKE MPECTYIMHOCTH, KPUMHUHOJOTHS JOKHA PaCIIUPHUThH
1 yriryouTh cdepy cBoeH KOMIIETEHIINH U MpOo¢eCCHOHALHOTO HHTEpeca. [leno B Tom, 4To GopMBI U Mac-
mTa0bl IPECTYITHOCTH CEPhE3HO M3MEHMIINCH, OHM BBIILIN 33 MPEAENbl YTOJIOBHO-IIPABOBOM 001acTH, YTO
TpeOyeT N3MEHEHUS TTOAXO0I0B M K KPUMHUHOJIOTHIECKUM MCCIIEJOBAHHSIM.

[Ipumepom TOMy, K COXAJIICHUIO OTPHUIIATEIBHBIM, MOXKET CIIYKHUTh Hala coceqka — Poccust. Jlo cux
[IOp HUKTO TOJIKOM HE TOACHWI (B TOM YMCIIE MOJTYAT 10 3TOMY MOBOJY yU€HBIe-KPUMHHOJIOTH), KaK TaK I10-
JYYHIOCh, YTO MHOTHE KPYITHBIE POCCUHCKUE YNHOBHHUKH (OBIBIIME W HACTOSIIIE) UMEIOT OTPOMHBIE OoraT-
CTBa, UCUHCIISEMBIE B JIOJJIAPOBOM 3KBUBAJICHTE, KOTOPHIE XpaHATCS 332 pyOekoM B BUje OAaHKOBCKHX BKJIa-
JIOB U HEIBMKUMOCTH [26].

He oOpammaer BHUMaHHS KiacchdecKkass KPUMUHOJOTHS Ha TEHACHIIMM MHPOBOTO Maciitada, yrpo-
JKAIOMINE HE TOJIBKO HAIIMOHAJIBLHBIM WHTEpEcaM, HO U MHUPOBOMY COOOIIECTBY B IIEJIOM. YTPO3bI IUJIS TOCY-
JTAPCTB, UCXOMSIIUE OT MPECTYITHOCTH M JIaXe OT TPAHCHAIIMOHAIBHON MPECTYITHOCTH, HECPABHUMBI C TOH
YIpo30i, KOTOpasi 3aJI0KeHa B HJIee «30JI0TOr0 MIIIIHapAa». B ee ocHOBe mpobiema nepeHaceNneHus TuiaHe-
THI JIIOJIbMH, KOTOPBIX, COTIIACHO KOHIIETIIINH, HE JT0JDKHO OBITH O0Jiee 0JJHOT0 MIIIITHApA.

Eme uerBepTh Beka Hazan [xon Koneman B cBoelt kaure «Komutet 300» onucan HaMepeHUs] TAHHOTO
00IIIeCTBa B COCTaBe KPYMHEHINX OAHKUPOB U OJIUTapXOB chOPMUPOBATH MUPOBOE MPABUTEILCTBO ISl Op-
TaHW3aINH «HOBOTO MUPOBOTO mopsiaka» [27]. IIpu aToM rocymapcTBa Kak TakOBBIE HCUE3HYT, @ UX Hacese-
HUE TPEBPAIACTCS B JIETKO YIPABISIEMbIC MACCHI, TIOCPECTBOM MTPUMEHEHHBIX HAHOTCXHOJIOT HIA.

ITomoOnas nabopMarmus kaxercs adbcypaHor. Ho dakter — ynpsimas Bemb. [lokasareneH B 3ToM Bo-
npoce npumep Poccutickoit @enepanun, rae B 2010 1. nmpuaat 3akon «O0 opranm3aiuu MpeaoCTaBICHUS
HAaCEJICHUIO FOCYAapCTBEHHBIX U MYHULIUNAIBHBIX yciyr». CornacHo cT. 22 3akoHa rpaxaanaMm Poccuiickoi
®denepanuy Ha OCHOBE WX 3asBJICHUS BBIIACTCS YHUBEpCalbHas 3JeKTpoHHas kapra (manee YOK). Jlannas
KapTa IPEICTaBIIsIeT cO00M MaTEepPHAIBHBI HOCHUTENb, COACPKAIMUNA BHU3YaIbHYIO (TpadUIecKyr0) U dJIeK-
TPOHHYIO (MaITMHOCYNUTHIBAEMYI0) WH(MOPMAIMIO O IOJh30BaTele KapTOH M OOECIEeYMBAIONINN TOCTYII
K HH(QOpMAIUU O TOJIB30BATENIC KApTOW, MCIOIB3yeMOH IS YAOCTOBEPCHHS IpaB IMOJL30BATENs KapTOU
Ha TIOJIY4YeHHE TOCYNAapCTBEHHBIX W MYHUIIUIAIBHBIX YCIYT, MHBIX YCIyT, B TOM YHCII€ IJI1 COBEpIICHHS
FOPUINYICCKN 3HAUUMEBIX neficTBuid [28]. Paktrueckn YOK sBisieTcsl HACHTH(OUKAITMOHHBIM U THIATEKHBIM
CPEICTBOM, 3aMCHSIET MEAUIMHCKUHN IMOJIUC M CTPAXOBOE MEHCHOHHOE CBUICTEIHCTBO, OOBEIUHICT OJIHO-
BPEMCHHO HJCHTH()HUKAIMOHHYI0 W OaHKOBCKYIO KapTy, 3JCKTPOHHBIA KOIICNEK, 3JCKTPOHHYIO MOAIKCH
u Tipoe3aHoi OmreT. B mpemycMoTpeHHBIX citydasx YOK sBisieTcsl TOKyMEHTOM, YIOCTOBEPSIONIMM JTHY-
HOCTH M MHBIE TIpaBa rpakaaHrHa. OHa MMO3BOJIAET OIUIAYMBATh TOCYAAPCTBEHHBIE U MyHHIIUTIANBHbIE YCIIy-
ru. [Ipu 3TOM UX 3aka3 U oriaTa IPOU3BOIATCS TI0 PUHITUITY «HE BBIXOJIS U3 JIOMaY.

Bce uznoxeHHOE IS HETOCBSIIEHHOTO YeNIOBeKa MOKAXKETCs MONOKHUTENbHBIM. Ho, Kak u y mo0oii
MeJal, 37IecCh TaKKe UMeeTcst o0paTHas cTopoHa. J{eno B Tom, uro BBeaenne YK, mo MHEHHIO ee TpOTHB-
HUKOB, MOXET SBUTHCS TOJIEKO MEPBBIM ITAIOM HA IMYTH K JTOCTHKEHUIO TJI00ATLHOM IETH — TOTaTbHBIN
KOHTPOJIb 32 HACEJICHUEM 3€MHOTO Ii1apa. B ¢Bsi3u ¢ 3TuM ocoboro BHuMaHus Tpedyer CTpaTerus pa3BUTHS
AJIEKTPOHHOHN MPOMBITIUIEHHOCTH Poccum Ha mepuox mo 2025 r., yTBep)KICHHAs] IpUKa3oM MHHHCTEPCTBA
MPOMBIIIJIEHHOCTH W 3HepreTuku Poccuiickoit @enepamuu ot 7.08.2007 Ne 311 (manee «Crparterus»),
COTJIaCHO KOTOPOU «BHEAPEHUE HAHOTEXHOJIOTUN JTOJHKHO ellle OOJIbIle PaCIIUPUTh TITYOUHY WX MPOHUKHO-
BEHHsI B TOBCEIHEBHYIO KHU3Hb HaceneHws» [29]. be3ycmoBHo, 3a mpormremmue modytu 10 jJeT ¢ MOMEHTa
npunsaTas «CTpaTerum» UMeeT MECTO HEBHJAHHBIM paHee CKAa4OK B TEXHUYECKOM mporpecce. PazpaboTka
u BHepeHue Y OK SBISIOTCS TOMY NOATBEpKACHHEM. TEeXHUYECKOE COBEPIIEHCTBO CaMo IO ceOe sBIsIeTCs
MOJIOKUTENBHBIM (PAaKTOPOM B Pa3BUTHHU uesioBeuecTBa. [Ipobiiema kpoercst B MHOM. Kak namee ckazaHo
B «CTparerun», «10JbkHa ObITh 0OecrieueHa TIOCTOSHHASL CBSA3b KAXKJ0T0 WHANBUIyyMa C TTI00aTbHBIMY HH-
(hopMmarmonHo-ynpasisiromuMu tuna MaTepret». Kak ke ee moxkao obecnieunts? JlanHyro mpobinemy YOK
MOJXKET pelIaTh MPU YCIOBUU IMOCTOSHHOTO €€ HAaXOXJICHUS Y BJIAJICNbIa; HOCUT B KapMaHe, B CYMKE U T.II.
Ho Tak He Bcerma OynmeT MpOUCXOMUTh, TaK KaK YEJIOBEKY CBOMCTBEHHA 3a0BIBUMBOCTE (YIK 3a0bu1 HoMa,
B HHOM MECTE), PACCeSIHHOCTh, HeBHUMATENBHOCTD (YK yTepsiHa), YMBINIUICHHOCTD TEHCTBUI (YHUYTOKHII,
CO3HATEITBHO HE B35 ¢ c000i). UTOOBI 10/JOOHOE UCKITIOUYHUTh U O0CCIICUUTh (IIOCTOSIHHYIO CBSI3b WHJIMBU-
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IyyMa C TIOOAIBHBIMU YIPABISIOMUMEUY, pa3paboTuuku «CTpareruw» MpeanaraloT WHOU crocos. [Ipu
3TOM K&Kl «HHIUBUAYYM» YK€ HE cuuTaercss 4enoBekoM. Jlroneit B «CTpaTernn» Ha3bIBalOT OMOOOBEK-
TaMH, C KOTOPBIMHA HaHO3JIEKTPOHHKA OYyZEeT MHTErPUPOBATHCS U «0OecTeynBaTh HETPEPHIBHBIA KOHTPOIb
3a MOAJEPKAHUEM WX KH3HEIEATCIILHOCTH, YIyUYIICHHEM KauecTBa JKU3HU, U, TAKUM 00pa3oM, COKpaIlaTh
conuaibHBIE pacxofpl TocyaapcTBay. [lomyudaercs, yto Mmukpounn YK mpeamnonaraeTcst BHEIPUTH B TEJIO
YeII0BeKa-0M000beKTa, (haKTUUECKH IPEBPATHB €ro B HAHOOMOPOOOTa, TaK KaKk Ha HEro OyaeT BO3IEHCTBO-
BaTh NOCPeCTBOM VHTEpHET «T7100aNbHBIN YIIPABIISIOIIHID.

PaccmoTpennsie nonoxenus: «CTpaTerun» He COOTBETCTBYIOT KOHCTHTYLIMH JIFOOOT0 AEMOKpaTHYECKO-
ro rocynapcrtsa. Pa3surre MupoBoro coo0OIriecTBa o TaKOMY CHEHApHI0 HEBO3MOXKHO, TaK KaKk MPOTHBOpE-
YHUT JIOTHKE, 3[paBOMY CMBICIY U BOOOIIe YemoBeueckoi npupoze. Ho, kak BuanM, UMEIOTCS HOpMaTHUBHBIC
aKTBl, KOTOpPBIE HE COOTBETCTBYIOT MPUHLIUIIAM YEJIOBEKOIIOOHS, HPaBCTBEHHOCTH, IPABOBOTO M JEMOKPATH-
yeckoro rocynapcrea. M ects Gonbiioe omaceHune, 9to oHU OynyT peanu3oBaHbl. [IpudeM ux ocyriecTsie-
HUE PACCYUTAHO HA JUIMTENBbHBIN mepro BpemMeHn. O0 yCHemH oW peann3ainy NoJ00HBIX Ha/JHAIMOHATh-
HBIX POTrpamMM U NPOEKTOB CBUACTEIBCTBYIOT UMEIOIIUECS PUMEPHL.

B 60-x romax aBanuaroro crojetusi B CHIA Obuta chopmynupoBana wenb: «JocTweHHe BOESHHO-
nonutrHaeckoro npeocxonactsa CIIIA Hag Bcem Mupom». B 0CHOBY peann3aiinil 3TOH ETH TOJI0XKEH METO/
netanpHOro jgonrocpouHoro npoektupoanus (PATTERN). Jlns nocrwkenus 3toit 1enu 3a 30 neT ObuH
pa3paboTaHbl U CBA3aHBI MEXIy cCO00H B equHyto mporpammy «llupamuna (umu nepeBo) uenein» u «llupa-
Muza (MM IepeBO) OTBETCTBEHHOCTHY. Bee pemaemble Uit TOCTHKEHHS eI TPo0IeMbl 3aMEHEHBI YHCIIO-
BBIMH KOA((UIMEHTAMU «OTHOCUTEIBHON BaYKHOCTHY», «B3AMMHOW TOJIE3HOCTH», «COCTOSTHHE—CPOK», YTO
00ecTeynsIo uX cOpa3MepHOCTb U YIOPAJOYCHHOCTh B Npeeiax eANHONW CUCTEMBI. DTO CLIOCOOCTBOBAIIO UX
aZIeKBaTHOMY (DMHAHCUPOBAHHUIO, ITOCIEA0BATEIHHOMY U INTAHOMEPHOMY BBITIOJTHEHHUIO.

Ha Takoii ocHOBE OCYIIECTBISIOCH IPUHATHE OTBETCTBEHHBIX PEIICHUH IO MPOEKTaM pEIIeHUs CIOXK-
HBIX TIPOOJIEM, 8 OTBETCTBEHHBIE JIUIIA CIEIMIIN 32 CBOSBPEMEHHBIM M TOUYHBIM BBITIOJTHEHUEM ITHUX MPOCKTOB
U WX COOTBETCTBHEM OCHOBHOMW BBICIIEH LIEJIHM M CLIEHAPHIO €€ JOCTHKEHHS, YeM U ONpPEAEISIINCh HAINO-
HanbHBIC HHTEpECH CIIA.

CrnenyeT OTMETUTH OJIHY Ba)XXHYIO JleTallb. B mupaMuae oTBETCTBEHHOCTH B MPOEKTE AOCTHIKEHUS yKa-
3anHoOU BbIie nenu CIIA ynoMsHYTBl pyKOBOAMTENM HMHBIX T'OCYAApCTB, KOTOpPhIE HE MOAO3pPEBANU, YTO
peaM3yIoT HamHMCaHHBIA uia HUuX cueHapuil. K cepennne 90-x TOHOB MPOIUIOTo CTONETHS pa3paboTaHHAS
mporpamma peanu3oBaHa. Beicmas nens CILIA gocturayTta 0ObeIWHEHHBIMH YCHIHSMH BCEX TOCYIapCTB
Y UX HApOJOB, KOTOPbIE HEOCO3HAHHO MPUHAIN yYacTHE B 3TOM HaJAHAIIMOHAIBHOU porpamme [30].

Takoro poaa (akThl MOKHO MPHBECTH €Ille, HO M YHOMSHYTOTO JOCTATOYHO, YTOOBI OTMETHTH HECO-
CTOATENBHOCTH KJIIACCHYECKON KPUMUHOJIOTHH JIJISl pEIIeHUsI 0003HAUYEHHBIX ITPOOIIEM.

Yro xe xacaeTcd KpUMHHAIUCTUKH, TO BOIPOC O €€ MPEAMETE 10 CHX MOP HAXOAWUTCS B IUCKYCCHOH-
HOM MJIOCKOCTH. YUeHbIE NMPU3HAIOT, YTO MPEAMET KPUMUHAIUCTUKY YKa3bIBaeT Ha U3y4aeMble €10 CIEIH-
(nueckne 3akOHOMEpHOCTH. BmepBele Ha 3Ty o0coOeHHOCT, oOpatwinu BHEManue P.C. benkun
u FO.W. Kpacuno6aer [31]. B mocneayromem P. C. benkuH mpeayiokuil onpeeiieHne KpUMHHATUCTUKHA KakK
HayKH O 3aKOHOMEPHOCTSAX MEXaHH3Ma MPECTYIUICHUS, BOSHUKHOBCHHS HH()OPMAITUH O MPECTYIUICHUH U €T0
YYaCTHUKAX, O 3aKOHOMEPHOCTSX COOUpaHUsI, UCCIIEIOBAHUS, OIICHKH W MCIIOIb30BAHUS JI0KA3aTeIbCTB U 00
OCHOBaHHBIX Ha TOJYYEHHH TaKMX 3aKOHOMEPHOCTEH CITEIMAIbHBIX CPENICTBAX M METOAax Cyne0HOro Hc-
CIIEZIOBaHMS M TpeAoTBpalleHus npectymienuil [32; 26]. C Takoil GopMyIMpPOBKOM COrMTacCHINCh MHOTHE
Y4YEHbIE-KPUMUHATUCTHL.

Bormpoc o npeamere KpUMHHAINCTUKA HAXOAUTCS B MPSMOM CBS3H C M3yYaeMBIMH KPUMHUHAIHCTUKOM
00BbEeKTaMU, ¢ [ebI0 TO3HaHUsI 3aKOHOMepHocTel ux passutus. [Ipennoxkennoe P.C. benkunsiM onpenene-
HUE TIOHSATUIO KPUMUHAIUCTAKA YKa3bIBACT HA MPECTYIUICHUE U MPOIECC COOUPaHHUSI, UCCIICIOBAHNUS, OIICHKA
Y UCTIOJNB30BaHUA JOKA3aTeIhCTB KaK Ha OOBEKTHl HAYYHOTO MO3HAHUS. Takoil MOAXOJ K pacCMOTPEHHUIO
00BbeKTa KPUMHUHAIMCTUKY BIOJHE IpUEMIIEM B meproj A0 Hawana 90-x rogoB mpomwuioro crojeTws. Pac-
CMOTpEHHE NPECTYIUICHHS B KauecTBe OOBEKTa KPHUMUHAIUCTUKU 0 ONPEACICHHOIO MOMEHTA OTpaXkaeT
€€ CYIIHOCTHOE Ha3HaueHHe KaK «HayKH O peanusx yromoBHoro mpasa» (I'. I'pocc). U3ydasa Tompko «peamuu
YTOJIOBHOTO TPaBay, KPUMUHAINCTHKA HaXOAUTCI B «IIPOKPYCTOBOM JIOJKE» YTOJOBHOTO IPaBa, 4TO HE OI-
PaBIaHO C MO3UIMK CETOIHSIIHETO AHS, OCOOCHHO B YCIOBUSX AKTUBHO Pa3BHUBAIOIIMXCS TMIOOATU3AIMOH-
HBIX TpolieccoB. [loHMMaHue 3TOTO TO3BOJIMIIO YYEHBIM MEPECMOTPETh CBOM B3TJISIBI HA OOBEKT KPUMHUHA-
JUCTHKH, IPEJICTABIISAA €r0 KaK JBYEeIUHBIA 00bEKT. B KauecTBe ero COCTaBISIOMINX PacCMaTPUBAIOTCS JABa
MIPOTUBOIIOIOKHBIX BUJIA JESITEIbHOCTH YenoBeka. C 0JJTHOW CTOPOHBI, MPECTYIHAs AESITEIbHOCTD MO MOAT0-
TOBKE, COBEPIIEHHUIO U COKPBITHIO MPECTYIUIEHUH, a C APYTrof — AESATENBHOCTD IO BBIABIEHHIO, PACKPBITHIO,
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paccienoBanuio npectyrieHuit [33; 32]. CrnenoBaTenbHO, KPUMUHAIUCTUKA U3YYaeT T€ 3aKOHOMEPHOCTH,
KOTOpBIE HaXOSATCS B OCHOBE 3THUX BHJIOB ACSITEIHHOCTH, M pa3pabaThIBaeT MPaKTHUYECKHE PEKOMEHAAINN
MIPOTHUBOIEHCTBUS MMPECTYITHOCTH.

K 3akoHOMEpHOCTSM MPECTYNHON JEATEIEHOCTH OTHOCAT: MPUYMHHO-CIIC/ICTBCHHBIC W HWHBIC CBS3H
MEXAY OTACTBHBIMU CTPYKTYPHBIMH 3JIEMEHTAMH CHCTEMBI MPECTYIUICHUS; MOBEICHUECKUE CBSI3U MEXKIY
CyOBEKTOM MPECTYIUICHUS B APYTUMHU €r0 COyYaCTHUKAMH M MOTEPIEBIIMMH KaK /10, TAK U B XOZE U IMOCIe
€r0 COBEPIICHUS; BIUSHUE CIOXHUBIICHCS OOCTAHOBKU M BEIOPAHHOTO CIIOCO0A COBEPIICHUS MPECTYILICHUS
Ha ero MEeXaHu3M M 0COOCHHOCTHU mpoTekanus [34; 34]. O3HaKOMIICHHE C 3TUMHU 3aKOHOMEPHOCTSIMU MO3BO-
JSIET CIeNaTh BHIBOJ, YTO (JaKTHUYECKH ITO3HAETCS HE TIPECTYITHAS JESITEIBHOCTD, a €€ Pe3yNbTaT — IMPecTy-
wieane. MHOTHE aBTOPHI CBOIAT MOHATHE MPECTYHMHON NEATENbHOCTH K €JUHHYHBIM MPECTYIHBIM aKTaM,
XOTs TaHHBIC TMOHATH CIEAyeT pa3nuuath. He oguHakoB u mporecce ux no3Hanus. Kak crnpaBemBo 3ame-
tin A.B. JlynmoB, «u3ydeHHe TpecTyIUICHHS He TOXKIECTBEHHO H3YYEHHUIO TMPECTYMHOW IesTeTbHOCTHY
[35; 73]. [lonsaTHe «mIpecTymHas NEATETLHOCTDY IIUPE MOHATHN «IIPECTYIICHUEY» U «IIPECTYITHOCTHY, KOTO-
pBIC SBISIFOTCS e dIeMeHTaMu. [IpecTyrieHns mpeaCTaBIsIoTC SIMHUYHBIME aKTaMH, a UX COBOKYITHOCTb
COCTaBIISIET MPECTYITHOCTh B CUCTeMe 00mmiecTBa. IIpecTymHyro NesTeNbHOCTh ClIeyeT OHUMAaTh Kak Ha-
MpaBJIEHUE >KW3HEOOeCIeueHus] MPECTYHOW YacTh OOIIEeCTBa, CIOCO0 €€ CYIIECTBOBAHUS IOCPEICTBOM
COBEPIICHHUS OTACIBHBIX MPECTYIUICHUN U UX COBOKYIMHOCTH. [IpecTyreHust 1 uX COBOKYITHOCTh — HEMpe-
MEHHasl COCTaBHAs YacTh MPECTYMHOW JesATeNbHOCTH. HO HEKOTOphIE BUABI MPECTYIUICHUH U OTACIbHBIC
MIPECTYIUIEHHUS BBIXOIAT 32 PAMKH MPECTYITHON AEeSTEIFHOCTH U PACCMATPUBAIOTCS KaK OTAEIbHBIE MPOsBIIe-
HUS pecTymHOCTH. K HUIM OTHOCSITCSI BCe MPECTYIUIEHUS, COBEPIIAEMbIE IT0 HEOCTOPOKHOCTH, CIIOHTAHHBIC
MPECTYIUICHUS, HE TIPE/{yCMaTPUBAOIIUE 3TAIBI TOJITOTOBKH W COKPBITHSL.

JesTensHOCTh TIO pacciefOBaHUIO MPECTYIUICHNS HaIpaBieHa Ha BBISIBICHUE, HCCIIEOBAHUE MaTepH-
ANBHBIX 3JIEMEHTOB €r0 CTPYKTYPHI, CJIEI0B UX MPOSBICHUS B OKPYKaIOIIEH cpe/ie, Ha OCHOBE KOTOPBIX TO-
3HAIOTCS CIIOCOO COBEPIICHHUS, MOTHB U 1ienu fesHus. [lo maenuto A. B. [lymoBa, 4ToObI U3y4UTh TPECTYII-
HYIO JCSITEeIHLHOCTh, NIEPBOHAYATLHO HAJI0 BBISBHTH M MCCIEAOBATh COBOKYITHOCTh MaTEPHAIbHBIX CIICOB,
00BEKTOB (2JIIEMEHTOB), XapaKTEPU3YIOIINX MPECTYIUICHNE KaK sBlIeHue, coorrTre [35; 73]. Ho m3yunts mpe-
CTYIUICHHE HE BCET/a O3HAYaeT IMO3HATh MPECTYIHYIO JeATeILHOCTh. be3ycIoBHO, SBISETCS BEPHBIM YTBEP-
JKICHHUE, YTO MaTepUANIbl YrOJIOBHBIX e OBUIM M OCTAIOTCS BKHEUITUMH WUCTOYHHKAMH WH(OpMAIUH
O MPECTYIUICHUSX U JIHUIAaX, UX COBEPIIMBIIUX. BBI3BIBaET COMHEHHE, YTO B HUX COJEPXKATCS CBEACHHUS
0 MPECTYMNHOMN JesTebHOCTH B 1iesioM [34; 30]. B mpoTtuBHOM cilydae, KpUMHUHAIUCTHKA OOpeYeHa Haxo-
JIUTHCS B «IIPOKPYCTOBOM JI0KE» YTOJIOBHOTO IpaBa.

[To HamemMy MHEHHIO, KPUMUHAIUCTHKA HE IOJDKHA IOBOJILCTBOBATHCS MCCIIEOBAHNEM TOIBKO PE3yIIb-
TaTOB MPECTYIMHON AEATENbHOCTH — TpecTymuieHnid. C y4eToM TeHJeHIMH COBpeMeHHOro Mupa (Tiodanu-
3anus, WHGOpMATH3AIlKsl, Pa3BUTHE HAHOTEXHOJOTWH, MH()OPMAIMOHHBIC BOWHBI) €€ POJib, HA3HAYCHHC
JOJKHBI OBITH TIPEOOPa30BaHBI.

Tak yK CIOXKXHIOCH UCTOPHYECKH, YTO KPUMHHAIUCTHKA CIIEAYET 3a MPECTYIMHOHN AesTenbHOCThI0. [Ipu
3TOM (PaKTHYECKH H3YYaIOTCS €€ Pe3yNbTaThl, T.€. MPECTYIUICHHA (X MHOXECTBO) U JESITENHHOCThH MO UX
PACKpPBITHIO ¥ pacclieIOBAaHUIO, U HA OCHOBE MO3HAHUS MX 3aKOHOMEPHOCTEH pa3pabaThIBalOTCS METOMYE-
CKH€ PEeKOMEHJAINH NMPOTUBOACHCTBHUS NMPECTYIMHOCTH. BIUSET M 3TO Ha MPECTYMHYIO IESTeNbHOCTh Kak
conyanbHOe siBlIeHne? be3ycnoBHO, COKpalleHne KOJUIeCTBa MPECTYIUICHH MEHSeT CTaTUCTUKY HPEecTyII-
HOCTH B TOCYJapCTBE, HAHOCHT TOYCYHBIC yNapbl MPECTYIMHOW AEATCIHHOCTH, HO B IICJIOM HE OKAa3bIBAacT
Ha Hee CYIIECTBCHHOTO BIMSHUSA, TeM OoJiee, YTO MPECTYITHAS JIEATSIbHOCTh TTOCTOSTHHO Pa3BUBAETCS M CO-
BEPIICHCTBYETCSI.

HayuyHo-TexHUYeCKHii MpOrpecc, MOSBJICHUE HOBEUIIMX TEXHOJOTHH, pa3BUTHE WH(GOPMAITMOHHON
cdepbl 00yCIOBIWIM TPAHCHOPMAIIUIO U OMPEISIIAIN HOBBIE BO3MOXHOCTH ISl IPECTYITHOHN NIEATSIIEHOCTH.
CrpemMuTeIbHOE PAa3BUTHE HAYKH W TEXHHKH CIHOCOOCTBOBAIO TEPEXOAY BCETO0 MHPOBOTO COOOIIECTBA
B MHPOPMAIOHHOE OOIIECTBO, (DYHKIIMOHUPYIOIIEE B €IUHOM HH(POPMAIMOHHOM IPOCTPAHCTBE. ITO,
B CBOIO OY€pellb, TIO3BOJISIET IIPOTHO3UPOBATh HEKOTOPHIE OMACHBIC TCHICHIIUN WH()OPMAIIOHHOTO O0IIECTBa,
cpeau KOTOPBIX:

1) akTHBH3aNKA UCIIOIB30BaHUS PA3HOOOPA3HBIX CPEACTB BO3ACHCTBUS HA NICUXUKY JIIOACH, KaK HH]IHU-
BUJyaJbHO, TAK H B MACCOBBIX MacIITadax;

2) aKTMBHOE UCIIOJIb30BAHUE COBPEMEHHBIX HH(DOPMAIIMOHHBIX TEXHOJIOTUN JUISI BTOPKEHUS B YaCTHYIO
JKU3Hb JIFOJICH U B ACSITEIBHOCTh OPraHU3alui;

3) pa3paboTka ¥ MCHOJIH30BAaHUE COBPEMEHHBIX TEXHOJIOTHU JIJIi OpPraHU3aIllud BCEOOMIEr0 KOHTPOJIS
3a HACEJICHUEM KaK OTJCIILHO B3SATHIX TOCYIapCTB, TAK U MHPOBOT'O COOOIIECTBA B IEJIOM;
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4) npeBparicHre THOOPMAIIMOHHOTO MPOCTPAHCTBA B apEHY MPOTUBOOOPCTBA TOCYIapCTB, BpakKaa KO-
TOPBIX JOCTUTaeT YPOBHSI HHPOPMAIIMOHHON BOWHBI,

5) 3HaYUTEIBHOE YBEIHMUCHHUE COBEPIICHUS B MHPOPMAITMOHHOM TPOCTPAHCTBE NPECTYTIICHUH.

OTH TCHIIEHIINN B Pa3BUTUH MHPOBOTO COOOIIECTBA, & TAKXKE IMOSBJICHUE MEKIYHAPOIHOH, TaK Ha3bI-
BaeMOM TpPaHCHAIMOHAIBHON TMPECTYHMHOCTH OMNPENeNIAIoT HEeoOXOAWMOCTh TIepecMoTpa  B3TJISA0B
Ha MPECTYITHYIO JIEATENILHOCTh KaK Ha 00BEKT KPUMHHAIUCTHKH.

KpuMuHamicTike moCpeicTBOM CBOMX MPHEMOB M METOJIOB HEOOXOAMMO OKa3bIBATh OIEPEIKAIOIICEe
BO3JICHCTBHE HA MPECTYITHYIO JACSITEIbHOCT. Peann3anus 3Toro JoMmKHA OCHOBBIBATHCS HA YTOYHEHUU O0b-
€KTa KPUMHHAINCTUKY U PACIINPEHHUH €€ TIPeAMETa.

YuuThiBas AByeIUHBIN 00BEKT KPUMUHATIMCTUKY, U3MEHEHUE TPeOyeTCsl B 4aCTH MPAaBOOXPAHUTEIHHOMN
JIEATEILHOCTH, KOTOpasi He JOJKHA OTPAaHUYUBATHCS TOJIBKO OAHUM HAIpPaBICHUEM: PACKPBITHEM U pacclie-
JIOBaHWEM MpecTymieHnid. OpraHpl, OCYIIECTBIISIONINE MPOTHBOACUCTBUE TPECTYITHOCTH, TOJKHBI OBITH
OpPUEHTHPOBAHBI Ha U3yUYCHHE MPECTYMHON AesTenbHOCTH. [Ipu 3TOM IpecTymHas JesTensHOCTh paccMaTpH-
BAeTCsl B Y3KOM M LIUPOKOM CMBICIE. B y3KOM CMEBICIIE MPECTYNHYIO ACSTENbHOCTh CIEAYyET MOHUMATh Kak
peaM3yeMyI0 C IIEIIBLI0 COBEPIICHHS OJHOTO MIM HECKOJIBKUX (CEepUN) MPECTYIUICHUN. JTa MPeCTyIHas Jies-
TETBHOCTh MOXKET OBITh M3y4eHa B MPOIIECCE PACCIEAOBAHMUS OTAENBHBIX WM COBOKYITHOCTH MPECTYTIICHHH,
COBEPIICHHBIX OJIHAM CyOBEKTOM HMIIM B COCTABE IPYMIBL. B IMMPOKOM CMEBICIIE HEOOXOAMMO TOHUMATh TIpe-
CTYITHYIO JIEATSILHOCTh Kak (DYHKIIMOHAIBHOE M YKH3HEOOCCIICUNBAOIICE HAMPaBJICHUE OTACIBHONW 4acTH
o0rmiecTna.

YTouneHne 00beKTa KPUMHHAIUCTHKH OIpPEIesIeT HEe0OOX0ANMOCTh PaCcCIINPEHHs MIpeIMeTa McCieao-
BaHUM B OTHOUICHUH MPECTYMHOUN AESITENbHOCTH, pacCMaTpuBaeMOl B IIMPOKOM cmbicie. [lo3Hanue 3ako-
HOMEPHOCTEH (POPMUPOBAHHS MPECTYITHON KOPPYMITUOHHON JEATEIILHOCTH MO3BOJIHUT 00eCIeunTh pa3padoT-
Ky aICKBATHBIX MEP HpOTPIBOlICfICTBPI?I.

Crmcok muTepaTyphl

1 HuozemueB B.JI. CoBpemenHas rimoGanmmsanus u ee Bochpusitie B mMupe / B.JL.MHo3emueB. [DnekTpoHHBId pecypc]. —
Pexxum pocryma: www.socionauki.ru/journal/ articles/129823.

2 Bmamumuposa W.I'. I'moGanmm3amuss MHpOBOH SKOHOMHUKH: Tpodiaemsl u mocieactsust / W.I'.Brnagnmuposa. [DneKTpoHHBIH
pecypc]. — Pexum nocryna: www.cfin.ru/pres/ management/2001-3/10.shtml.

3 Jorosop o EBpasuiickom sxoHOMHYeckoM coro3e ([Toamucan B . Acrane 29.05.2014) (pen. ot 08.05.2015) [DnexTpoHHbIH
pecypc]. — Pexum nocryna: www.consultfnt.ru/document/cons_dos LAW _163855/.

4  Konsenuus Opranmsanun O6beanneHHbx Hannmit npotus xoppynun / Ipunsta Pesomonueii 58/4 Ha 51-M nneHapHOM 3a-

cemanun 58-i ceccum ['emepampHoit Accambinen OOH 31 oxrsops 2003 . [DnextponHBI pecypc]. — Pexum mocryma:
doks.cntd.ru/dokument/901914053.

5 O6ama B cBoeil mpomansHOl peun Ha3Ban Poccuro u Kurait conmepruxamu CIHA [DnekrporHBIH pecypc]. — Pexum
noctymna: news.mail.ru/politics/28385972/? frommail=1.

6 CILIA aHOHCHpPOBaJIM HOBBIC AKOHOMHYECKHE CaHKIHMM NpoTHB Poccun [DnextponHbli pecypc]. — Pexum mocrtyma:
www.rosbalt.ru/world/2016/09/06/ 1547839.html.

7 busHec Ha3Ban camble KOPPYMIIMUPOBAaHHBIE T'OCYZApCTBEHHbIE CHIYyXObl [DnekTpoHHBIH pecypc]. — Pexum nocryma:

news.mail.ru/economics/28384550/? frommail=1.

8 Menbuuk H.M. Dxonomuveckuii acmext koppyrnuuu / H.W. Menphuk. [DnexTpoHHBIH pecypc]. — Pexum mocryma:
http://www.law.edu.ru/doc/document.asp?docID=1225287.

9 Pak A.B. Koppymius ¥ rocyaapcTBO: NMPUYKHBL, CIEICTBHsI, MePbI potuBoaeiicTeus / A.B. Pak // AxTyajabHBIE BOIIPOCHI
9KOHOMUKH CTPOMTENILCTBA M TOPOJCKOIO XO34HCTBa: MaTepuanbl MexXIyHapoIHONH Hay4YHO-IIPAKTHUECKOH KOH(EpEHIHH,
r. MuHck, 23-24 anpens 2013 r. — Munck: BHTY, 2014. — C. 136-145.

10 MenBeneB oOHapyXUJI UCTOYHHUK MHUPOBOH HANPS)KEHHOCTH B MOJMTHU3ALMH 3KOHOMHUKHU. [DIEKTPOHHBIN pecypc]. —
Pesxum mocryna: https:// news.mail.ru/economics/28404410/?frommail=1.

11 ®ponor C.C. Baumogeiicteue coumnanbhoe / C.C. @posnos // CiaoBapb KIIOUEBBIX COLUOJIOTHISCKHUX TEPMUHOB. — M.,
1999. — 579 c.

12 Xayc A.M. Koppynuus u KOppyHIIMOHHBIE IPaBOHAPYIIEHNS: OHITHE, YCIOBUSI BOSHUKHOBEHUSI M MEPhI KPHMHHAIUCTHIC-
ckoro npotusozeiicteus / A.M. Xiyc // Bectn. Kaparana. yn-ta. Cep. IIpaBo. — 2017. — Ne 1(85). — C. 27-37.

13 Yangunu P.b. [Tcuxonorus Biustaus / P.B. Yanguau. — 5-e uzn. — CII6.: [Tutep, 2001. — 343 c.

14 VuuuroxkeHue npoaykroB U3 bemapycu npomomkaerca.  [OnekTpoHHelii  pecypc]. —  Pexum  pocryna:
https://news.mail.ru/economics/28785157/?frommail=1.

15 Poccenbxo3Ham30p MOKET pacUIMpUTh orpaHudeHust g bemapycu. [OnexTpoHHBI pecypc]. — Pexum noctyma:
news.21.by/economics/2017/02/22/1299733 . html.

16 Hoseie cankimu Poccum: kro M 3a uro «momam»? [DnexTpoHHsli pecypc]. — Pexum moctyma: https:/news.mail.ru

/economics/28914976/?frommail=1.

48 BecTHuk KaparaHguHckoro yHusepcureTa



moGanusaumnsi Kak NPUYNHA Pa3BUTUSE KOPPYNLMUW. ..

17 Jlykamenko: 3a HaHeceHHe ymepba bemapycu Hamo Bo3OynuTh yronoBHoe neio Ha JlaHkBepTa. [ DIeKTpOHHEIH pecypc]. —
Pexxum mocryna: https://news.mail.ru/politics/28651351/.

18 «Tpancmapencu MHTepHanmoHam» ychiplmano JlykameHko u TpedyeT mpoBepuTh JlaHKBEpTa W €ro J04Yb. |[DJIEKTPOHHBIN
pecypc]. — Pexum mocrtyna: https://news.mail.ru/politics/28924169/?frommail=1.

19 JlykameHko: TIOCyAapCTBO O4Y€Hb pACCUMTHIBACT HAa YYeHBIX. [ONeKTpoHHBIH pecypc]. — Pexum pocryma:
https://news.mail.ru/politics/28559786/? frommail=1.
20 CoumanpHO-9)KOHOMUYECKHE aCMeKThl KOppymuuH. [DnekTpoHHblil pecypc]. — Pexwum mocryma: http:/www.sociodoc.ru

/sdocs-143-2.html.

21 Cyxosaposa E.JI. Tpancdopmarust KOppyIiuu B yCIOBHUIX Iepexona K pelHKy. Koppynuus B Poccun: coctosiHue u npooiie-
mbl / E.JI. CyxoBapoBa, A.B. HecrepoB. — M. 1996. — C. 59.

22 Iur. mo: Mensauk H.M. DxoHOMHuYeckMii acmekT KOppyHuUuH. [DJeKTpoHHBIH pecypc]. — Pexum gocryma:
http://www.law.edu.ru/doc/document.asp?docID=1225287.

23 Macnosckast T.C. OcHOBHbIE HallpaBICHUs IPOTUBOACHCTBHS KOPPYILIMU HA COBPEMEHHOM 3Tarne: Pecnybnuka benapyces n

3apyoexupiii  ompit  /  T.C. MacioBckas.  [DnektponHblii  pecypc]. —  Pexwmm  gocryma:  fsc.bsu.by/wp-content
/uploads/2015/12/Preduprezhdenie-koruptsii.doc.
24 Hayka yronoBHoro mpara. [DiekTpoHHbId pecypc]. — Pexxum moctyma: www.grandars.ru/college/pravovedenie/nauka-

ugolovnogo-prava.html.

25 Kpumunonorus: cinoBapb. Cepust «Y4eOHUKHU U BY30B, CieLUaibHas TuTeparypa» / moa oowr. pen. B.II. CanpHukoBa. —
CI16.: Jlanp; U3n-Bo Cankr-IlerepOypr. yu-ra MBJI Poccun, 1999. — 256 c.

26 Mertpsl «omuthl» / AprymeHTH U ¢hakTsl B benopyceun. — 2015. — Ne 49. — C. 4.

27 Komeman J[Ix. Komwurer 300. [DnektpoHHblii pecypc]. — Pexum pocryma: modernlib.ru/books/kolemen dzhon
/komitet_300/read.

28 denepanbHsbli 3akoH oT 27.07.2010 Ne 210-®3 «O06 opraHu3anuu MpeIOCTABICHUS TOCYAAPCTBEHHBIX U MYHUIMIAIBHBIX
yeayr» (pen. ot 15.02.2016). [DnextponHsIi pecypc]. — Pexum moctyna: www.consultant.ru/document/ cons_dok LAW 103023.

29 Ilpuka3z MunnpomsHepro ot 7.08. 2007 Ne 311 «O6 yTBepkaenun CTpaTeruu pa3BUTHS 3JIEKTPOHHOH MPOMBIIIIEHHOCTH

Poccun Ha mepmom mo 2025 romay. [OnekTpoHHBIH pecypc]. — Pexxum mocryna: base.consultant.ru/cons/cgi/online/cgi?base
=LAW;n=99457;reg=doc.

30 Mesennes C. EBpo-A3suiicko-AMepuKaHCKas aBTOMarucTpaib — HHCTPYMEHT cTabuin3aunu xxu3uu Poccun / C.Me3eHies
[OnexTponnbli pecypc]. — Pexmm pmocryma: businessworld.myl.ru/load/proekty dlja_rossii/magistral/stanislav_mezencev_
evro_azijsko amerikanskaja_avtomagistral instrument stab.

31 Benxun P.C. O npenmere coBerckoit kpumuHamuctuky / P.C. benkun, FO.U. Kpacnobaes // IIpaBoBenenne. — 1967. —
Ne 4. —C. 25.

32 Kpumunanucruka / [Tox pex. P.C. benkuna, B.II. JlaBposa, U.M. Jlysruna. — M., 1995. — T. 1. — 534 c.

33 Kpumnnanucrtuka: yueOHuk s By3oB / T.B. ABepepsnosa, P.C. benkun, IO.I'. Kopyxos, E.P. Poccunckas; nox pexn.
P.C. benkuna. — M.: U3a. rpynna «HOPMA-UH®PA M», 1999. — 990 c.

34 sl6nokos H.II. Kpumunanucruka: npupoja, cucrema, merogonorndeckue ocHosl / H.IL. SI6moko, A.YO. T'onoBun. — M.:
HOPMA, 2012. — 288 c.

35 Kpumunamucruka: yae6. moc. / A.B. lynos [u ap.]; mox pen. A.B. lynoBa. — Munck: UIl «3xonepcnexrusay, 1996. —
415 c.

AM. Xnyc

Kahannany cpifaiijiac JkeMKOPJIBIKTBIH J1aMYybIHA ce0ell peTiH/e KoHe OHbI
OediTapanTaHAbIPYAAFbl KPUMHHAJIUCTUKAHBIH POJIi

Makamaga Ka3ipri omemzae OOJIBIN KaTKaH KeJICHCI3 KyOBUIBICTapIbl KapacThpy HETi3iHae chlOaiiiac
JKEMKOPJIBIKTEIH JlaMybIHa ceOenkep »kahanmany OONBII TaOBUIATHIHBI Typajibl KOPBITHIHIBI JKacajFaH.
Crr0aiinac KEMKOPJBIKKA Kapchl iC-KUMBUIIBIH TEOPETHKAJBIK HETi3/iepl yaKbIT TalanTapblHa CoHKec
KEIMEHTIH KBUIMBICTBIK-KYKBIKTBIK LMK FBUIBIMBIMEH a3ipyieHyne. OCHl FBUIBIMAAPIBIH IIIiHAE HeTi3ri
OpBIHIBI KpUMHHANUCTHKA HeseHeni. Cpi0aiinac XEMKOPIBIKKA Kapchl THIMIAI IC-KUMBLT JKacay YIIiH
KPUMHHAQJIMCTUKAHBIH ~ OOBEKTI-IIOHMIK canacklH TyOereilyli e3repTy KaxeT Jenm caHalabl —aBTOp.
KpumyHanucTika oOBEeKTICIH HaKThlIay KEH MarblHa/la KapacThIPbUIATBIH KbUIMBICTBIK OPEKETKE KATHICTBI
3epTTey MOHIH KeHeHTy KaXeTTiriH aHbIKTaiapl. KpuMHHAIUCTHKA, Chbaiaac )KEMKOPJBIKICH Kypecy
0acka Ja FRUIBIMIAP CEKiJJi, KbIJIMBICTBIK OPEKETTI 3epTTeyre OarbITTaldybl THIC, COHBIH INIiHIE ChOaiinac
JKEMKOPJIBIK CHIATKa He opekerTepre. KpuMuHanucTHKara ©3iHIH omicTepi MeH Toclijepi apKbUIBI
KBUIMBICTBIK 9PEKEeTKE 03BIK 9Cep €Ty KaxeT.

Kinm ce30ep: xahannany, s5koHOMEKa, Eypa3usiiblk 9KOHOMHUKAIBIK Of1aK, Chibaiiiac )XeMKOPJIBIK, Chibaiiiac
YKEMKOPJIBIKTBIH TYNKiTIKTI ce0e0i, KbIIIMBICTBIK 9PEKET, KPUMHHOJIOTHSI, KPUMUHAITUCTHKA.
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Globalization as a cause of corruption and the role
of criminalistics in neutralizing it

In the article, based on the consideration of negative phenomena occurring in the modern world, a conclusion
is made about globalization as a reason for the development of corruption. Theoretical bases of counteraction
to corruption are developed by the sciences of the criminal-legal cycle, the level of which does not corre-
spond to the needs of the time. The key position among these sciences is criminalistics. To effectively combat
corruption, it is necessary to radically change the object-subject area of criminalistics. Clarification of the ob-
ject of forensic science determines the need to expand the subject of research in relation to criminal activity,
considered in a broad sense. Criminalistics, as well as other sciences that fight corruption, should focus on the
investigation of criminal activities, including corruption. It is necessary to exert advanced influence on crimi-
nal activityfor criminalistics, through its methods.

Keywords: globalization, economy, the Eurasian Economic Union, corruption, the fundamental cause of cor-
ruption, criminal activity, criminology, criminalistics.
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The purposes and tasks of defense in criminal case

On the basis of general laws of activity, the goals and tasks of the lawyer are formulated in the criminal pro-
cess. Participants in the criminal process, in accordance with their sense of justice, interpret the legislative ob-
jectives in relation to a specific legal situation. The initial scientific data on these problems, the criminal pro-
cedure code are analyzed. Attention is focused on the importance of protection goals, on the delineation of
goals and objectives. The objectives of defense determine the structure of protective activity, reflect its objec-
tive legal and factual capabilities. Some classification of goals and tasks are given, its content is disclosed.
The hierarchical decomposition method is used in the analysis of goals and tasks. By the time of the onset, the
goals are immediate and final and form its strategy. By degree of generality, the objectives of protection are
classified into perspective, final, intermediate and immediate. The long-term and ultimate goals of protection
are dialectical unity.

Keywords: the tasks of the criminal process, the goals in the defense against charges, the classification of de-
fense’s goals, the goals- tasks of the defender, the «tree of goals» in defense, the theory of systems.

A special, substantive study of advocacy is a new scientific direction [1]. Protection in criminal cases is
a certain system of actions or activities. Activities should be appropriate, where the purpose is the ideal mod-
el of future results. The purpose, achieving it is one of the main criteria of efficiency of activity [2; 16]. The
purpose of protection directs it, gives it a meaningful and deliberation. It provides the basis for a kind of pro-
gramming activities. Sophisticated protection activities can not be planned, carried out, if it does not have a
specific purpose. It not casually mentioned in the literature, that the planning of the investigation and trial by
nature invariably embodies the realization of common objectives of criminal justice in relation to the charac-
teristics of each individual criminal case [3; 36]. The first thing that takes the subject, starts operations - the
definition of objectives, without which the activity itself loses its meaning and purpose. It's not always possi-
ble to objectify or externally to determine the motive, but the purpose is concentrating a motive in the form
of the desired result. In other words, the purpose (or objective) determines the result in the broadest sense, is
the first concept in the decision-making processes. Criminal procedure activity is subject to the general laws
as a whole, taking into account additional laws of enforcement process. Members by virtue of their proce-
dural status are forced to define the purposes and objectives of activities for themselves; sometimes these
purposes have already been defined in the law, and participants need only to choose the means to achieve
them, without regard for the simulation of the desired result, a general model which has already been built by
the legislator. The participants of the criminal proceedings in accordance with their sense of justice clarify
the purpose of the law and interpret in relation to a specific situation, in accordance with this they choose the
means of achieving objectives, evaluate the results, take interim and final decision on the case [4; 219].

In our opinion, with respect to the specificity of the activities of the lawyer-defender we should elabo-
rate on the procedural aspect of the purposes and objectives of protection, to focus on the relationship of pur-
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poses and objectives of protection with the objectives of the criminal process. Another approach would cor-
rectly interpret the purposes and objectives of protection to the detriment of achieving the truth in a criminal
case. In the criminal procedure and forensic science purposes issues were the subject of the research. These
issues were considered in terms of the effectiveness of criminal procedural law [3], Criminal Procedural Law
[5; 249-259] criminal procedure [5; 259-269] in relation to the objectives [6], in relation to the activities of
participants of the process [7; 117, 8; 73-77, 9, 10; 66, 67]. So, L.Ya. Drapkin emphasizes situational rela-
tions between purposes and means, the specificity of educational objectives of the investigator, setting pur-
poses in both simple and complex investigative situations, the multiplicity of purposes, organic connection
with the formation of new purposes. E.G. Martynchik introduces operational definition of the objectives of
activities of lawyers in criminal proceedings as a whole and its individual stages, displays quantitative per-
formance indicators of activity of lawyers [11]. At first glance, the definition of the purposes and objectives
of defense is not difficult, as they are enshrined in law. But we have in mind the purposes and objectives not
only enshrined in law, as well as established during protection of the accused, depending on conditions. Pro-
tection activities, with its purposes, is itself a means of achieving the purposes enshrined in the law, as well
as application of the rules of criminal procedure will be available in a way of the implementation of these
purposes say P. Elkind [3; 20-24]. At the same time, the unity of the perspective purposes creates a single
focus of criminal procedure and forensic means. Purposes in the area of criminal procedure have a hierar-
chical and diversified structure, headed by the target of general nature. In criminal proceedings, it is believed
that the general purpose consists of several components [4; 226, 227, 3; 20]. It was opined that the law en-
forcement knowledge is a function of time and purposes [11; 9]. The meaning of purposes of protection is in
the following. The purpose motivates defense lawyer, as the subject of activity, to action at the time of its
decision on imposing the defense of the accused. Protection purposes serve as a guide, regulate and safe-
guard activities of important factors. They relate to the means and ways of protection used constantly by
lawyer. Protection purposes significantly affect the structure of the protective activity, making stability and
commitment. Purposes and objectives of protection reflect the objective legal and factual abilities of protec-
tion, allow to take them into account. The purpose setting includes planning and forecasting results of the
elements that is beneficial to the organization of protective activity. The clarity in the definition of purposes
and objectives allows to determine the legality or illegality of the purposes and the means of its implementa-
tion accordingly [12; 55]

Since we emphasize the need to distinguish between the purposes and objectives of protection, we con-
sider it necessary to consider this issue. The question was raised on the delimitation of the objectives and
objectives in criminal proceedings. So, prof. I.V. Tyrichev does not use the term «the purpose of criminal
proceedings» and is talking only about the objectives [13; 5-8], prof. K.F. Gutsenko equates both concepts
[14; 14, 15], prof. A.S. Koblikov distinguishes between general social objectives and specific, but does not
mention the problem of the first type of purposes [15; 8, 9]. Other authors (B.Kh. Toleubekova, V.T. Tomin
and others.) distinguish between the concept of «objective» and «objectives». V.T. Tomin says the purpose
of criminal proceedings «exposes the person (s) who committed the crime, and the definition of measures
(their) guilt and responsibility» [16; 56] that, in our opinion, is rather the objective of the criminal process,
than purpose, because the purpose is over the system, organizing it. B.Kh. Toleubekova rightly distinguishes
between the purposes and objectives of the criminal procedural law [17; 54]. At the same purpose of criminal
procedure activity she considers as part of the objectives of criminal procedural law [17; 52]. Methodologi-
cally justified indication of the multidimensionality of purposes [17; 57]. E.V. Mizulina considers pointless a
dispute about the delimitation of the concepts of «purpose» and «objective» [6; 140]. Not entirely agree with
this statement, but surely it correctly points at two sides of the definition of the purpose of criminal proceed-
ings: protection from the prosecution of an innocent and just punishment of perpetrator [6; 148].

As we believe, the distinction between the concepts of «purpose» and «objective» in the field of crimi-
nal proceedings has a fundamental importance for the theme of our research, as it is required to make a dis-
tinction between the objectives and objectives of protection. Firstly, it is necessary to distinguish between
purposes of criminal procedure and criminal procedure law. The purposes of criminal procedural law have a
general, abstract nature, reflecting its essence, nature, and purpose in society. We believe that the compo-
nents of the right branch target (it is obvious that criminal procedural law - this branch of law) is expressed
in the internal and external functions (regulatory and enforcement including) of the right [18; 124-126]. The
purpose of the criminal procedure law is the optimal settlement of public relations in the sphere of criminal
proceedings. In this - the purpose of the criminal procedural law, it is - the result of set of rules of law. Crim-
inal procedure includes regulated by law criminal procedure activity and legal relationships (arising in this
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case), aimed at implementing the purposes and objectives set out in the Criminal Procedure Act . As you can
see, the purpose of criminal proceedings is primarily the purpose of criminal procedure activity, formulated
by the criminal procedural law. Therefore we can say that the overall purpose of criminal procedural law is
beyond the scope of criminal proceedings, it is part of a set of components of system of law purposes. Pur-
poses of the criminal proceedings are enshrined in the Criminal Procedure Act in art. 8 of Code of Criminal
Procedure. It is puzzling only fact: why the legislator refers them to objectives? This article traditionally con-
sists of two parts. Part 1 of Article 8 of the of Code of Criminal Procedure refers to the problems, and part
2 of the same article formulates none other than the purposes of criminal proceedings. Unfortunately, the
legislator did not include a recognized position in the theory of objective truth as the purposes of criminal
proceedings, which is achievement of national criminal procedure school. The purpose is the subject of activ-
ity, that is necessary to exercise, and the problem - it is something that requires execution permission. Obvi-
ously, such provisions as providing protection against unreasonable accusations and conviction, illegal re-
strictions of the rights and freedoms of man and citizen, in the case of fraudulent charges or conviction of an
innocent person - immediate and complete its rehabilitation, as well as to contribute to the strengthening of
law and order, crime prevention, formation respect for the law (art. 8), are nothing more than the purposes of
criminal procedure activity. The purpose is an anticipation in the mind (in our case, as enshrined in the regu-
latory model - R.Zh.) result, which is achieved by the actions [19; 534]. Since the achievement of the objec-
tives enshrined in Part. 2 of Art. 8 of Code of Criminal Procedure is not a momentary act, but a process de-
ployed in time, to rationalize criminal procedure activity in Part 1 of Art. 8 of Code of Criminal Procedure
there are provided criminal procedure objectives. The ratio of purposes and objectives everywhere, not just
in the criminal process, is very dialectical. The fact that there is a purpose in relation to the components of
the system, subordinate, is a challenge with respect to the components of the system, subordinating it. In oth-
er words, the purpose - the purpose and essence of the problem at the same time depending on the conditions
and the level of system activity. The aim is specified in a objective, that is, «the problem - this is the purpose
under certain conditions» [20; 107]. The objective becomes a means in relation to the target. Purposes and
objectives do not only form a hierarchy, but are in dialectical unity and move one to another. The purpose
determines objectives which require the latest formulation of other objectives at the same time turning into a
purpose, and so up to the objective of particular unit of activity. A unit or component of the defensive activi-
ty is an action. The activity can be described as a system of successive actions [20; 105, 21; 256]. With re-
gard to the criminal procedure activity its unit is the procedural action to the defensive activity - procedural
action (participation in it) and non-procedural action. The objective in conditions of particular action be-
comes its purpose. As the action here can be a part of procedural and non-procedural action. For example,
during the interrogation, each question asked by the lawyer, pursues a specific purpose (or objective), subor-
dinated to the common purpose of participation in the interrogation, interrogation conditions are changing -
changing objectives of certain issues, but a common purpose of interrogation is invariable, subordinated to
the purposes of the protection in a particular criminal case.. The purpose with each such «step» transforms,
being every time a specific objective [22; 209].1t should be noted that our attempt to differentiate goals and
objectives in the criminal process, presented earlier[23; 106-110], was questioned by scientists. Reason: the
inability to evaluate the criminal process by psychological categories [24; 130]. We believe that the method-
ology of system analysis is used.

In criminal proceedings there are different approaches to the necessity and the bases of differentiation
of objectives and purposes. For example, V.M. Tsarev believes that if the activity is investigated only in the
intentional aspect, i.e., when the result of interested activity is important and its content is indifferent, the
above concept is no need to distinguish. And if there is a need to trace the path of achieving a particular re-
sult, the purposes and objectives should be distinguished [25; 89]. It seems the author in some extent is not
entirely fair. Purpose and means to achieve it are related categories, the concept of activity is unthinkable
outside practical, content part of activity. We can not explore any of one of the components (purpose-result)
in isolation (motive, planning activity, methods and tools). The final result always leads to the analysis of
other elements, especially the means and methods of activity. Objectives, as mentioned above, are a kind of a
means or way to achieve the purpose. As in setting purposes as a result of analysis of the conditions its speci-
fication occurs in objectives, and in the final results of the analysis, when we investigate the effectiveness of
activity, the entire path of the process of making and implementing decisions is analyzed: the definition of
the target to achieve a result. Division to purposes for the objectives is the link between abstract purposes
and specific conditions of activity of defense attorney. Moreover, the author, referring to the purpose of the
activity in general, himself identifies perspective target [25; 94].
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P.S. Elkind distinguishes prospective and immediate purposes, both general and specific, she allocates a
separate functional, she also divides the purposes into formal and informal [3; 39-58]. Indeed, the general
purpose of criminal procedural law for the improved management of relevant social relations is transformed
in criminal proceedings in a complex of more specific purposes (objectives), defining the direction of the
practical activities of the competent state bodies (officials) at initiation of an investigation, consideration and
resolution of cases of crimes [3; 29]. It is interesting the classification of purposes, given by B.Kh.
Toleubekova, where in addition to the general purposes, the purposes are distinguished between special and
private. Special purposes are inherent to activity of subjects, and private are inherent to a certain stage, the
procedural act [17; 56]. But at the same time I would like to note that the allocation of special or functional
purposes based on the classification should be based on a common feature, rather than the direction of the
competent authorities. Especially because the author distinguishes a common purpose of the criminal pro-
ceedings from the essence of the rules governing the basic functions [17; 53], and in the list of subjects
which perform one of the basic functions - protection, includes not only the subjects of criminal procedure
relations, authorized to carry out criminal legal proceedings [17; 56]. We see that the activity of the subjects
of protection must be taken into account in the classification of the criminal justice purposes mentioned
above. Such an approach would take into account the variety of activities in the area of criminal procedure
and the existing classifications would cover a greater number of objectives and purposes.

V.M. Tsarev believes that «the purpose of the participation of the defender is to assist the protection of
rights and legal interests of citizens rather than to ensure» [25; 92]. We agree with the author in relation to
such component of the purpose of protecting as the ensuring the rights and interests of persons who are sus-
pected of committing a crime. Firstly, there is the question of the same provision of the rights and interests of
the person accused in committing a crime. The legislator in relation to accused speaks only about the denial
of charges or its mitigation. Secondly, security or the protection of rights and interests - it is rather a function
of authorities conducting the criminal proceedings, the principles of criminal process (eg Article 26 of Crim-
inal Procedure Code - to ensure rights of the accused, a suspect for the defense or Article 15 of the Criminal
Procedure Code - protection of the rights and freedoms of citizens in criminal proceedings), but not the pur-
pose of protection. The purpose has to be determined as a result that should be achieved; while in an opera-
tional sense it must have a generalized form - a common purpose of protection. Every purpose, before be-
coming particular, passes the necessary way of defining [26; 59]. To formulate a common purpose of protec-
tion is very difficult, because its formulation for each criminal case is original. We see that the defensive ac-
tivity, which is part of criminal procedure activity, «a deliberate motive performs the role of general purpose,
turning in the motive-purpose due to its consciousness» [20; 105]. That is the purpose of the protection can
not be precisely defined in the law. Greatly influenced by subjective factors (interest of the defendant). But
considering that «the motive and purpose constitute a sort of «vector» activity, defining its direction, as well
as the amount of force exerted by the subject when it is executed» [22; 205, 206], we must determine the mo-
tive-purpose, which is a system-forming factor for all protection activities.

We have already considered the problem of the relation of interest, motive and purpose. It is noted that
the content of interest was organized with the help of purposes, identified this content as achieving a favora-
ble outcome. In this case, if the achievement of a favorable outcome of the case - it is the motive, the interest,
the purpose of protection, as the ideal result is a model case of a favorable outcome for the accused. In each
criminal case, this model is filled with content that takes into account the conditions of protective activity.
Until recently in the literature, clarifying the relevant circumstances and to provide the necessary legal assis-
tance formed the purpose of the protection [7; 72], assisting the protection of rights and legal interests of citi-
zens /203, 92/, establishment of objective truth [28], nomination and verification of justifying or mitigating
version aimed at the search and discovery of new sources of evidence, by which they could confirm [27; 22].
In opinion of A.Kh. Davletshin, finding justificatory and mitigating circumstances and causing other (not
affecting liability) improving the situation of the accused are the components of protection as an activity
[28; 9]. Direction of protection to justification, exemption from criminal liability, liability mitigating and
other (not affecting liability) improving position of the accused is the purpose of protection [28; 10].

Thus, the purposes of protection form functional purpose of the criminal proceedings as an activity.
They are based on the provisions of Part 2 of Art. 8 of Code of Criminal Procedure - protection from unlaw-
ful prosecution and conviction of illegal restrictions of the rights and freedoms of man and citizen. This part
of the common purpose relates to any other participant of the process, but especially for professional defend-
er. Further the law specifies an element of the common purpose to purpose of the form, direction of proce-
dural activities. Paragraph 19 of Art. 7 Code of Criminal Procedure formulates the following purposes of
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protection - protection of rights and interests of persons who are suspected in committing a crime, denial or
mitigation of the charges, as well as the rehabilitation of persons unlawfully subjected to criminal prosecu-
tion. We see that these components of protection's purpose may be divided into separate purposes. Formula-
tion of a purpose depends on the particular criminal case.

The purposes of protection can be classified as long-term, close and immediate, general and particular,
intermediate and final [19; 539]. The long-term purposes of protection mean favorable outcome of the case,
close - it's purposes that are set for a particular criminal case (for example, the purpose - the termination of a
criminal case), the immediate purpose - purpose is the participation of the defender in particular stage or pro-
cedural action. Long-term purposes may be the same with the general, partial with immediate and immediate
and can end at the same time can be private. By the volume purposes of protection can be classified into gen-
eral and particular. General purposes and objectives are primarily strategic, particular - these are aims and
objectives of a separate phase of the activities - mainly tactical objectives in this group. Common purposes
include purpose formulated by us above - a favorable outcome of the criminal case for the accused, as well
as the purposes of protection contained in Code of Criminal Procedure. By the time the of occurrence of the
purpose there are immediate and final purposes. Both purposes make protection strategy. Defender deter-
mines the final purpose - the termination of the criminal case. In accordance with it he formulates the next
objectives that are implemented before, without which it is impossible to realize the final purpose. For ex-
ample, the final purpose is the termination of the criminal case (lack of crime). This purpose is achieved by
defining a number of immediate objectives: the destruction of evidence of the prosecution system in the
presence of bases; collection and presentation of evidence to justify the defendant or reinforcing arguments
against prosecution evidence; detection of violations in connection between the subject and evidence of
prosecution. Achieving the purpose is the destruction of prosecution evidence in the presence of bases is pos-
sible by identifying and addressing the following series of intermediate purposes (objectives): a study of the
evidence for each of its relevance, admissibility, reliability; elimination of not relevant to the requirements
evidence; revealing the contradictions in the system of the remaining evidence; determination of the suffi-
ciency of the evidence to support a guilty system output on the case; correlation with the results of completed
objectives in parallel. According to the degree of community protection purposes are classified as long-term,
final, intermediate and immediate. The objectives enshrined in Code of Criminal Procedure are the final,
they can be combined by a single concept - a favorable outcome for the accused, the suspect. They are sub-
ordinated to perspective protection objectives enshrined in Part 2 of Art. 8 of the Code of Criminal Proce-
dure. As a permanent purpose of activity regardless the outcome — ensuring the rights and interests of the
suspect, the accused and the provision of legal assistance. With regard to the activity of the lawyer-defender
of these objectives are perspective which always are meant in setting of the final purpose. At the same time,
the perspective and the final purposes, by analogy with the purposes and objectives in Part 1 and 2 of Art. 8
also constitute a dialectical unity: providing protection from unreasonable charges is possible under a favor-
able outcome for the accused, and the latter is permissible in protecting against unlawful charges. We can say
that these two kinds of purposes become one: the most favorable outcome for the case to the defendant and
contribution to protection of rights and interests. We do not see the possibility of inclusion in the content of
the purpose the protection of rights and interests of all participants in the process. It is impossible to put the
contribution to the protection of the rights of all participants in the process as purpose of protection, even if
against them or that the rights granted to them had been violated. For example, in case of violation of wit-
ness immunity, this fact will not be left without attention of the defense counsel only if it affects identifica-
tion of purposes and solution of problems of protection, for example, to confirm the presence of inadmissi-
bility or relevance of this type of evidence. Criminal Procedure Law formalizes protection purposes which
can stand in front of a professional defender, depending on the circumstances of the case. In accordance with
the Code of Criminal Procedure there can be distinguished following types of ideal models of protection re-
sults:

* Denial of the charges;

 Mitigation of charges;

* Rehabilitation of persons wrongly subjected to criminal prosecution.

The purposes defined in the Code of Criminal Procedure can be called final purposes, which are
achieved by defense lawyer as a result of proposed protective activity. These purposes are achieved not at
once but by setting new purposes, subordinated to them, by defining objectives, depending on the protection
conditions in a particular criminal case. All subpurposes form a hierarchical system, which is constructed in
accordance with the method of vertical decomposition [29]. When it is used «the problem is divided into a
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number of subproblems and each of them is solved independently from the other. Decomposition and coor-
dination can be carried out in time, or in space» [30; 169]. Some subpurposes can be formulated. For exam-
ple, the following subpurposes are subordinated to purpose of refutation of charges: proving the absence of
elements of a crime or other circumstances excluding involvement in criminal liability. Proving the absence
of criminal event subjugates the following subpurposes: proving the actual mistakes of prosecution, proof of
legal error of prosecution. The collection of information about actual events which took place, analysis of
actual data of prosecution contribute to proving the actual errors of prosecution. Legal errors of prosecution
are set by analyzing the substantive law, the analysis of the logical connection between the rule of law and
which took place the facts established by the lack of legally relevant facts. Proving the absence of a crime is
divided into subpurposes on the elements of crime: the subjective side, objective side of the act, the object
and the subject. General scheme of subpurposes, regardless the element: the lack of proof for the factual ba-
sis of the application of the rule of law, lack of proof of legal standards for the qualification, proof of incor-
rect application of the law to the facts. Proving lack of factual basis has its own subpurposes: establishing the
circumstances that occurred in fact, a denial of circumstances established by the prosecution. The establish-
ment of circumstances occurring in fact: collecting information from new sources, additional data collection
from existing sources, the analysis of information gathered from available sources, comparing the newly ob-
tained and available information among them. Denial of the circumstances established by the investigation is
conducted by excluding facts established by the prosecution, the identification of new evidence, contradict-
ing to evidence of prosecution, proving an alibi. Excluding the facts established by the investigation is con-
ducted mainly through the establishment of the invalidity of the evidence proving the fact, to establishing
absence of connection between the fact and the evidence. The entire hierarchy of objectives and sub-
objectives can be expressed in a single graph- Tree of Purposes. The tree of protection purposes, there are
several levels of purposes and sub-purposes. On the ground level there are the objectives enshrined in the
law: denial of the charges, mitigation of charges, rehabilitation. The second level includes such purposes as
proving the lack of evidence, lack of criminal event, proving circumstances mitigating liability, exclusion
charges episodes, exception of circumstances aggravate the liability and others. The third level is proof of
actual prosecution errors, lack of proof of a crime, the factual and legal basis. The fourth level: the estab-
lishment of the actual prosecution information, an indication of inadmissibility, the unreliability of evidence,
etc. Tree of purposes branches as the specification applied to a separate action. Using this graph with ex-
pressed therein hierarchical purposes and sub-purposes can clearly organize the defense on the case, resulting
in a system of all available means. In view of the implementation of the conditions for this purpose with re-
spect to the specific situation turn into tactical objectives.
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P.M. JKomuena, b.A. XKakbimos, b. 'anueBcku

KbIIMBICTBIK icTep 00MbIHIIA KOPFAYyAbIH MAaKCATTapbl MeH MiHIeTTepi

KBI3METTIH Kaimbl 3aHABUIBIKTAPbIHBIH HETi31H/AE aJBOKATTBIH KBbUIMBICTBIK MPOLECTEri MaKcaTTapbl MEH
MiHZETTepi TYXKBIPIMIAIAbl. KpUIMBICTHIK HPOLECKE KATHICYIIbUIAD ©37EPiHiH KYKBIKTBIK CaHajapblHa
ColiKec 3aHHaMaJIBIK MaKCcaTTap/bl HAaKThl KYKBIKTBIK JKarJaiiFa Kapai e3jepiHme TyciHin koigauasl. Ockl
Mocesienepre OaiIaHbICTBl 0ACTalKbl FHUIBIMH JEPEKTep, aTall aWTcak, KbLIMBICTHIK-TIPOLECTIK KOAEKC
TajgaHabpl. Kopray[blH MaKCaTTapbIHBIH MaHBI3IbUIBIFBIHA, COHBIMEH KaTap MakcarTap MEH MiHAeTTep/i
@KbIpaTyFa epeKlle Has3ap ayaapbUiabl. KoprayIblH MakcaTrTapbl KOpFay KbI3METIiHIH KYPbUIBIMBIH
AHBIKTAHIbI )KOHE JIe OHbIH O0BEKTHBTI KYKBIKTHIK JKOHE HAKTBI MyMKIHJIrH KepceTei. MaKkcaTTap/pIH KoHe
MIHICTTEp/iH KeHOip OKiKTemynepi KenTipinai, OJapablH Ma3MyHBI ambuiabl. MakcaTrap/bl JKoHE
MIHIETTEpl Tajaay Ke3iHIe HepapXHsJIblK AEKOMIO3ULMS SAiCi maiaanaHasl. YakbIThIHA Kapail MakcaTTap
KAKBbIH JKOHE TYIKUTIKTI OOJIBIT KOPFayIblH CTPAaTETHMsACHIH Kypailibl. TYTacTBIKTBIH AOpexKeciHe Kapai
KOpFay/blH MaKCaThl KEJCHIEKTIK, TYIMKUTIKTI, apalbIK JKoHe Tikelei Ooibin capananabpl. KesenrekTik sxoHe
TYTKUTIKTI KOPFayIbIH MaKCATTaphl JHATCKTUKAIBIK OIPITIKTI KypaiIbl.

Kinm cesdep: KBUIMBICTBIK IIPOLECC MiH[IeTTepi, aﬁbIHTayZ[aH KOpray MaKcaTTapbl, KOpray MaKCaTTapbIHbIH
)KiKTeJ'Iyi, aIBOKaTThIH MaKcaTTap-MiHI(eTTepi, KOoprayJlblH «MaKcaTTap aralibl», )Icyﬁeﬂey TEOPUACHL.

P.M. Xamuena, b.A. XKakynos, b.I'anHueBcku

Iesan u 3agaum 3aUTHI 0 YTOJOBHBIM JleJIaM

Ha ocHoBe 00ImuX 3aKOHOMEPHOCTEH JIeATENbHOCTH HOPMYIUPYIOTCS LIENH U 33/1a4 a[JBOKaTa B YTOJIOBHOM
npouecce. Y4acTHHKH yroJ0BHOIO IIPOLECCa B COOTBETCTBUM CO CBOUM IIPaBOCO3HAHUEM HHTEPIPETUPYIOT
3aKOHOJATEINIbHBIC LIEJIM IPUMEHUTEIBHO K KOHKPETHOH NPaBOBOM CUTyalud. AHAIM3HPYIOTCS HCXOIHBIC
Hay4YHbIe JaHHEIE TI0 STHM IIPo0IeMaM, YroJOBHO-TIPOIECCYaTbHBIH KOeKC. AKIEHTHPYETCSl BHUMAHKE HA
3HA4YCHUM LieJIed 3aIlUThl, Ha pa3sTpaHUYeHHN Liened U 3aaad. Llenau 3amuTsl OnpeneNsoT CTPYKTypy 3alliy-
THTEIBHOH IeATEbHOCTH, OTPaXKaloT e¢ 0ObEKTUBHBIC NPABOBbIE U (AKTHUECKHE BOZMOXKHOCTH. [IpuBOISAT-
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Csl HEKOTOpbIE KIIacCH(HKAIMU IeJiel U 3a/1a4, PaCKphIBAaeTCsA UX coepxanue. Mcnons3yercss MeTos uepap-
XUYECKOH IEKOMIIO3HULMY TIPU aHaM3e Lenei u 3anad. [Io BpeMeHn HacTyIUIeHHs LU 3aluThl Kiaccudu-
IUPYIOTCST HA Onmkaiflliie ¥ KOHEYHBbIE, MO CTEMeHH OOIIHOCTH — MEPCIEKTUBHbIE, KOHEUHBIE, TPOMEKY-
TOYHBIE M HENOCPE/CTBCHHBIC. [lepcreKTHBHBIC M KOHEUYHBIE IIETH 3alUTHl COCTABILIIOT IHATIEKTHYECKOEe
€/IUHCTBO.

Knrouegvie cnosa: 3amaun YroJIOBHOI'O Impomnecca, nejan 3aliuTbl OT 06BI/IHCHI/I$I, K.HaCCI/I(bI/IKaIII/Iﬂ menei
3allUThI, HEJIU-3aJa4U a/IBOKaTa, «1€PEBO memnen» 3alllUThI, TCOPUA CUCTEM.
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K Bomnpocy o conuajibHOi 00yC10BJIEHHOCTH YTOJI0BHO-TIPABOBOT0
3ampeTa HA BOCHPENSITCTBOBAHNE OCYIECTBJIEHUIO IPABOCY 1M
U MPOU3BOJICTBY J0CYy/1e0HOr0 pacciieJ0BaHus

B pabore aBTOp paccMaTpHBAET BOMPOCHI, CBSI3aHHBIE C COIMAIBHON OOYCIOBJIEHHOCTBIO YTOJOBHO-
MPaBOBOI HOPMBI, MTPEAYCMATPUBAIOIIEH OTBETCTBEHHOCTh 3@ BOCTIPEISITCTBOBAHIE OCYIIECTBIECHHIO MPABO-
Cyauss W TPOM3BOJCTBY JOCyAeOHOro pacciemoBaHus. OTMeuaeTcs BBICOKAsS CTENEHb JIATCHTHOCTH
B BOCIIPEIISITCTBOBAHIN OCYIIECTBIICHUIO MPABOCYAUS U IPOM3BOJACTBY JOCYAeOHOTO pacciemnoBaHus. ['oBo-
PHUTCS TAKKE O TOM, YTO B HACTOsALIEE BpeMs (aKkThl BMEIIATENbCTB B JEATEIbHOCTh COTPYJHHKOB IIPAaBOOXPa-
HUTENBHBIX OPTraHOB MMEIOT MECTO 10 Haubojee PaclpOCTPAHEHHBIM M YacTO COBEPHIAEMBIM AEIHUSIM. AK-
LEHTHPYETCsl BHUMAaHUE Ha HEOOXOAMMOCTH B KaXJJOM KOHKPETHOM CIIydae YCTAHABINBAThH CBS3b JIAHHBIX
TIOCJICICTBUH C ()aKTOM BMEIIATENBCTBA B JICSATENILHOCTh OPTaHOB IPAaBOCYIMs. ABTOP TaKKe HpeyIaraet
paccMOTpPeTh BONPOC 00 OTBETCTBEHHOCTU CAMHX COTPYIHHMKOB CyJEOHO-CIIEICTBEHHBIX OPTaHOB 3a HEJIOHE-
CEeHHE O MPECTYITHOM BMEIIATENbCTBE B UX AESTENILHOCTh HA YPOBHE YTOJOBHBIX NMPOCTYIKOB. JleATenbHOCTD
JIMI], NCTIOJIB3YIOLIUX CBOE CIy)KEOHOE MOJI0XKEHHUE C IIETBI0 BOCIIPEISITCTBOBAHMS OCYIIECTBICHHIO IIPABOCY-
WS U TIPOM3BOJCTBY JOCYHNEOHOTO paccleOBaHUs, NMPUIMHIET Oojiee CYIIECTBEHHBIN Bpea, YeM YacTHOE
JIMIO, TaK KaK HaJeleHO BIACTHBIMU MOJHOMOYMSAMH, 00JaJaeT BO3MOXKHOCTSIMU OKa3aHUs AaBieHus. IIpu-
BEJICHbl JIaHHbIE, YKa3bIBAIOIIUE HA MPHYMHBI OTCYTCTBUS MaTEpPHUANIOB CyAEOHO-CIEACTBEHHON MpPaKTUKU
10 JaHHOU KaTeTOPUH YrOJIOBHBIX JIeJI, IPEUIararoTCsl yTH PEIIeHUs IPOOIEMBI.

Kniouesvie crosa: mpaBocynue, HocylneOHOE pacciemoBaHHE, BOCIPEISITCTBOBAHHE, YTOJOBHOE 3aKOHOMA-
TENIBbCTBO, YTOIOBHBIE MPABOHAPYIIEHHUS IPOTHB MPABOCY M.

Bormpocsl kxpuMHUHATH3AIUH U IEKPUMUHAIN3ALNN IeTHUIN ABISIOTCS OJHOW M3 IMPOOJIEM, TIOCTOSHHO
MPUBJICKAOMNX BHUMaHUE YYEHBIX — IOpUCTOB. HaydHblii nHTEepec K mpobieMam COLHMaIbHO-PaBOBOM
00yCIIOBIIEHHOCTH YTOJIOBHO-IIPABOBOM HOPMBI, TIPEAYCMaTPUBAIONIEH OTBETCTBEHHOCTH 32 BOCTIPEISTCTBO-
BaHHWE OCYIIECTBICHUIO IPABOCYIHS U MTPOMU3BOACTBY AOCYAEOHOTO pacciieOBaHNsl, BOSHUK HE CITy4aiHO.

[IpoBeneHHBIN aHAIN3 CYHIECTBYIOUIEH CyAeOHO-CIEICTBEHHONW MPAKTHKH, CTATUCTUYECKUX IMTOKa3aTe-
JIell 10 YroJIOBHBIM IIPpaBOHApYyIIEHUSAM, peaycMoTpeHHbIM 1o cT. 407 YK PK, moxeT, Ha nepBbIii B3I,
MPUBECTH K UJiee O HEOOXOJAUMOCTH JEKPUMHUHAIH3UPOBaTh NaHHoe AesHue. CornacHo maHHbIM Komutera
10 TIPaBOBOM CTATHCTUKE U ClielMaibHbIM yueTtam I 'enepanbHoit I[Ipokypatypsl PK, ctathcTuueckue noka-
3aTeNn 10 PacCMaTpPUBAaEMOM KaTeropyuu Aej TOCTaTOUYHO HU3KKE M, HA Hall B3TJISI, HE OTPAKAIOT peaibHOM
KapTHHBI IPECTYITHOCTH B paccMaTpuBaemoil cdepe. Tak, 8 EPJIP B 2015 1. Obio 23 moBoja K Havaiy Ao-
cyneoHoro paccienoBanus mo cT. 407 YK PK; B 2016 r. TakoBbix Obuto 20 [1]. [Tomaraem, 4To KIMEHHO OT-
CYTCTBHE JIOCTATOYHOH CyIeOHO-CIIEICTBEHHON NpakTHKU 1o nmpuMeHeHunto ct. 407 YK PK mopoxnaeT He-
00X0AMMOCTh PACCMOTPEHHS €€ C MO3UIMK Leneco00pasHOCTH U 0OOCHOBAaHHOCTH 3aKpEIUICHUs B JEHCT-
BytomeMm YK PK.

Pe3ynbrarel MpOBEAEHHOTO MCCIIEOBAHMA TI0 JaHHOW MpoOIeMe MO3BOJISIOT MPUITH K BBIBOAY O TOM,
410 cT. 407 YK PK ObLia BK/IFOUE€HA B YTOJIOBHBIM 3aKOH C YIETOM COOJIIOJICHHS BCEX HAYYHO 00O0CHOBAHHBIX
KPUTEPHEB OIICHKH HEOOXOOUMOCTH, L€NeCOO0pa3HOCTH M JOIyCTUMOCTH YTOJIOBHO-NIPABOBBIX 3allPETOB
Y OCHOBAaHHMH KPUMUHATU3ANHN JACSTHHUH.

[Ipu pemennu Bompoca 0 TOM, €CTh JIJH HEOOXOJUMOCTh B YTOJIOBHO-TIPABOBOM 3aIIPEeTe HA TO WIJIM HHOE
JesTHUE, OIPEeeNisisi €r0 COUUANbHYI0 000CHOBaHHOCTD M A(PEKTHUBHOCTh, B TOM YHCIIEC U KPUMUHAIH3ALNN
BMEIATENBCTBA B ACATENBHOCTD CyJa, MPOKYpPOpa WM JIUIA, OCYLIECTBISIONIETo 0CyAe0HOe paccienoBa-
HUe, CIIeJyeT YIUTHIBATh PsII MOMEHTOB, Ha KOTOpBIC 00palaeTcs BHUMaHKUE B IOPUINYECKON JINTeparype:
pacpoCTPaHEHHOCTh JIESHUS; COOTBETCTBHE MTPHUHUMAEMON YTOJIOBHO-TIPABOBOW HOPMBI HOpPMaM MEKIyHa-
poaHoro mpasa, KOHCTUTYyIMM M WHBIM 3aKOHOIATENBHBIM akTaM PecnyOmmkm KazaxcTaH; BO3MOXXHOCTB
peanu3anuy HOPMbI; HEOOXOIUMOCTb HOPMBI C TOYKH 3pEHUsI MPoOesia B 3aKOHE; ONPENEICHHOCTh U €ANHCT-
BO MCTIOJIB3yEeMOI TEPMUHOJIOTHH; TIOJTHOTA COCTaBa; JUHAMUKA BOCIIPETIATCTBOBAHMS OCYIIIECTBICHHUIO Ipa-
BOCY/IHSI ¥ IPOU3BOJICTBY MPEABAPUTEIHHOTO PACCIEIOBAHNS KaK OMPEAEIEHHOTO BU/a OOIIECTBEHHO Omac-
Horo aesiHus [2; 202].
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[Ipu kpuMUHANMHM3AMKA HA3BAaHHOTO JICSHHS, KaK OBLJIO OTMEUYEHO BBIIIE, BAXXHO YYUTHIBATH PacCIpoO-
CTpaHEHHOCTh JAEIHUHN. B 3TOH CBS3M CleIyeT OTMETUTH, YTO BOCHPEISATCTBOBAHNE OCYIIIECTBICHHUIO MIPABO-
CyIusl U TIPOU3BOJICTBY NOCYAeOHOTO paccie0BaHMs XapaKTepru3yeTcs JOCTATOYHO BBICOKOH CTETICHBIO J1a-
TeHTHOCTU. Kak mpaBuito, COTPYHUKH MTPaBOOXPAHUTEIBHBIX OPTaHOB, B CHITy IPUYUH KaK OOBEKTUBHOTO,
TaK U CyOBEKTHBHOTO XapakTepa, JOBOJBHO PEAKO OOpalaroTCs B COOTBETCTBYIOIIME OPTraHbl B CBS3H
CO CITyJasiMH BMEIIATENbCTBA B MX JEATENBHOCTh. TakuMm 00pa3om, OoJbInast 4acTh MOJOOHBIX CUTYalluil He
MOJIBEPraeTCs OrJIacKe.

[lonTBepkeHHEM TOTO, YTO CYABH, JIMIA, OCYLIECTBISIIOIINE NOCyneOHOe pacciieoBaHHE, HEPEIKO
MOJIBEPTAIOTCS ONpPEEeIEHHOMY MPOTHBOIIPABHOMY BO3JIEHCTBHIO CO CTOPOHBI JIMI, CTPEMSIIUXCS BOCIIpE-
MATCTBOBATh WX HOPMAIBHOHN AESATEIHHOCTH, SBISIIOTCS PE3YNbTAThI, MONYYEHHBIE B XOJI€ NMPOBEIECHHOTO
OTIpOCa COTPYTHUKOB MPABONPUMEHUTEIBHBIX OpraHoB. Tak, B 4aCTHOCTH, OBLJIO yCTaHOBIEHO, 4TO U3 150
ompomeHHbIX 122 genoseka (81 %) moaBeprairch BO3ACHCTBUIO ITyTeM MPOTHBOIIPABHOTO BMEMIATEIHCTBA
B UX JESATENBHOCTh. bonee TOro, ompomieHHple yKa3bIBAIOT HAa TO, YTO HEPEIKO TAaKOE€ BO3JEHCTBHE HMENIO
MECTO JaKe B paMKax OJHOTO M TOTO K€ YTOJIOBHOTO Jieia.

Tem He MeHee, IeHCTBUTENBHO, KaK CBUICTEIILCTBYIOT PE3YJIbTAThI MPOBEICHHOTO aHKETUPOBAHWS, He-
CMOTpPS Ha PacHpOCTPAHEHHOCTH MPECTYITHBIX MOCIATAaTeILCTB, IpeaycMoTpeHHbIX cT. 407 YK PK, onn mou-
TH BCETJIa OCTAIOTCS JIATSHTHBIMH. [Ipu 3TOM clieyeT TakKe OTMETHTb, YTO TOJNBKO 27 coTpyaHHKOB (22 %),
B JCSITETLHOCTh KOTOPBIX OCYIIECTBISUIOCH MPOTHUBOMPABHOE BMEIIATEIHCTBO, CTABUIM B U3BECTHOCTH 00
3TOM CBOMX HETIOCPEACTBEHHBIX PYKOBOIUTEINECH.

Takum 00Opa3om, OoJbllas YacTh COTPYAHUKOB, MOJBEPTHYBIINXCS HEMPABOMEPHOMY BO3JCHCTBHIO,
oumansHO He MH(MOpPMHPOBaTa 00 TOM cBOe pyKOBOJACTBO. COOTBETCTBEHHO, BOIIPOC O MPUBJICUYCHUU BU-
HOBHBIX JIUII K YTOJIOBHOH OTBETCTBEHHOCTH BOOOIIE HE CTOSUI. [IpudnHbI co3maBIeiicss CUTyalny, KaK yxKe
O0TMEYasoCh BHIIIE, HOCAT Kak OOBEKTUBHBIN, TaK M CYOBEKTUBHBIN XapakTep. K yuciy TaKOBBIX, COTNIACHO
pe3ynbTaTaM MPOBEICHHOTO OIMPOCa, CISAYET OTHECTH: OMACEHHS B YaCTH HEONArONpPUSATHBIX MMOCIEICTBUMA
IUIsl ce0sl M WICHOB CBOCH CEMbH, OTCYTCTBHE BEPHI B TO, YTO BHHOBHBIC OYJyT HaKa3aHbl, YBEPCHHOCTb
B TOM, YTO CaMH CIIOCOOHBI NMPEIOTBPATUTH HETATHBHBIE MOCIEACTBHA ()aKTOB MPOTHBOIPABHOTO BMeIIa-
TEJIHCTBA B UX JICATCIHLHOCTD U IPYTHE.

OnvH U3 BaXXHBIX BOIMPOCOB, HA HAII B3I, 3aKIFOYACTCS B TOM, MIPH PACCICAOBAHUU KaKHX BUIOB
YTOJIOBHBIX MPaBOHAPYIICHUH OKa3bIBaeTCsl HAUOOIbINEE BO3/ICHCTRHE.

B a3r0ii cBsI3M ciieayeT OTMETUTb, 4TO chepa OKazaHUs BIMSHUS 32 MOCIeIHee BpeMs IpeTepIiesia 3Ha-
YUTEIbHbIC U3MEHEHUs. Tak, eciu paHbIIe MPOTUBONPABHOE BO3JICHCTBUE HAa COTPYAHUKOB IPABOOXPaHHU-
TEJIHHBIX OPraHOB B OCHOBHOM OCYIIECTBIISIOCH IO J€NiaM, CBA3aHHBIM C OPraHM30BAHHBIMH MPECTYITHBIMH
(hopMUPOBaHUSMH, TO HA CETOAHALTHHUN JI€Hb, UCXO/I U3 PE3yJIbTaTOB IMMPOBEIEHHOTO HCCIIEIOBAHMS, PAMKHU
TaKOT'0 BO3JICHCTBUS 3HAUYUTEIBHO PACIIUPHUIUCH 32 CUET OOIICYTOJIOBHOM MPECTYTHOCTH.

B dacTHOCTH, HE3aKOHHOE BMEIIATEIBCTBO B JIEATEIILHOCTh Cy/eH, TPOKYPOPOB, JIUII, OCYIIECTBISIIO-
X J0cyleOHOe paccienoBaHue, ObUIO CBSI3aHO C PACCMOTPEHHEM TaKHX YTOJOBHBIX IPABOHAPYIICHHM,
kak: youiictBo (ct. 99 YK PK); yMblllUleHHOE MPHYHMHEHHE TSHKKOro Bpena 370poBbio (cT. 106 YK PK);
YMBIIJICHHOE MPUYMHEHHE cpenHell TsokecTd Bpena 310poBbio (cr. 107 YK PK); usnacunoBanue (ct. 120
YK PK); kpaxa (ct. 188); momenuandectBo (ct. 190 YK PK); rpadex (ct. 191 YK PK); paz6oii (cT. 192 YK
PK); BeimoratensctBo (cT. 194 YK PK); monyuenue B3stkH (cT. 366 YK PK).

[IpencraBieHHbIe pe3yNbTaThl MOATBEPKIAAIOT BHIBOA O TOM, YTO B HACTOsIIee BpeMs (aKThl BMEIla-
TEIbCTB B JACSITEIHLHOCTh COTPYIHUKOB MPAaBOOXPAHUTEIHLHBIX OPraHOB UMEIOT MECTO IO HAauboee pacmpo-
CTpaHEHHBIM U YaCTO COBEPIIAEMBIM JCSTHHSIM.

Uro kacaeTcs COOTBETCTBHUS yrOJIOBHO-TIPABOBOW HOPMBI HOpMaM MEXyHapOJHOro rnpaBa, KoHcTu-
TYIIWW U WHBIM 3aKOHO/ATENbHBIM akTaM PecryOnmuku KazaxcraH, X0Tenock Obl OTMETHTb, YTO 3aKPEIUICHHUS
B YK PK cr. 407 otBewaer tpeboBanusam ct. 77 Koncrurynmun PecrryOnuku KazaxcraH, B KOTOPOH TIPOBO3-
TJIAIIEHO, YTO «CYAbS TPHU OTIPABICHUH MPAaBOCYIMS HE3aBUCUM M TOAUMHAETCS TOiIbKO KoHcTuTynmu
U 3aKoHY» [3].

B cootBerctBun ¢ KoHctuTynwmoHHBEIM 3akoHOM PecryOonmukm Kazaxcran «O cyneOHOW cucTeMe
u cratyce cyneit B Pecyommke Kazaxcram» ot 25 nexabps 2000 r. mpaBocynue B Pecryonuke Kazaxcran
OCYIIECTBISACTCS TOJMBKO CyAoM. CyllbU TIPU OTIIPABIICHUH MPABOCYAHS HE3aBUCUMBI U TTOTYUHSIIOTCS TOJIHKO
Koucturynuu u 3akony. Kakoe-muOo BMEMIATENILCTBO B JICATSIEHOCTD Cy/la MO OTIPABICHHUIO MPABOCYAHS
HEJIOIYCTHMO H BJICUYET OTBETCTBEHHOCTD IT0 3aKOHY [4].

Bonee Toro, mpeaycmorpennsie B cT. 407 YK PK monoxeHHs COOTBETCTBYIOT M MEXAYHapOAHO-
MIPABOBEIM aKTaM.
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Taxk, Hanpumep, B Pesomorun OOH oTMedeHo, uTo:

— HE3aBUCUMOCTh CYAEOHBIX OPraHOB rapaHTUPYETCs IOCyJapCTBOM M 3aKPEIUIAETCs] B KOHCTHTYLUH
WIK 3aKOHaxX cTpaHbl. Bee rocynapcTBeHHbIE U pyrue yupexaeHus o0s3aHbl yBaXkaTh U COOJIIOAATh HE3a-
BUCHUMOCTD CyZCOHBIX OPTaHOB;

— cyneOHbIe OpraHbl PeIaroT MepeAaHHble UM Jiesia OeCIpUCTPACTHO, HA OCHOBE (DAaKTOB M B COOTBET-
CTBHH C 3aKOHOM, 0€3 KaKUX-I1100 OrpaHU4EHUM, HEPaBOMEPHOIO BIUSHUA, IOOYXKIEHUSI, JaBJICHUS, YIPO3
WM BMEIIATEIbCTBA, IPSIMOTO MIIM KOCBEHHOTO, C YbeH OBl TO HH OBLIO CTOPOHBI M IO KAKUM OBbI TO HU OBLIO
MPUYHHAM;

— HE JOJDKHO MMETh MECTa HEeIpPaBOMEPHOE WINM HECAaHKIMOHMPOBAHHOE BMELIATEIBCTBO B IPOLIECC
[IPaBOCYAUs, U CyAeOHbIE PELICHUs, BEIHECCHHbIE CYAAaMH, HE IMOJUIeXKAT IEepecMOTpy. DTOT NPUHLUI HE
MPEISTCTBYET OCYLIECTBISIEMOMY B COOTBETCTBUH C 3aKOHOM CyJeOHOMY MEPECMOTpPY WM CMATYCHHIO MIPU-
TOBOPOB, BBIHECEHHBIX CyI€OHBIMU OpraHaMy;

— IPUHINI HE3aBUCUMOCTH CyIEOHBIX OpPraHOB JaeT CyAE€OHBIM OpraHaM IpaBoO U TpeOyeT OT HUX
o0ecrieyeHus CTIpaBeJInBOrO BeACHU Cy1eOHOTO pa30HpaTeabcTBa U COOIOCHUS IPaB CTOPOH;

— KaXJ0€ rOoCyJapCTBO-WICH 003aHO MPEAOCTABISTH COOTBETCTBYIOIIME CPEACTBA, MO3BOJISIIOIIUE CY-
JIeOHBIM OpraHaM HaJyIeXkKalluM 00pa3oM BBIMOJIHATh CBOU (QYHKIHUH [S].

BesycnoBHO, ¢ yueToM TeHACHIMI MEXIyHApOIHON MPAKTHUKH IIEPECMaTPUBAIOTCSI MHOTUE TIOJIOKEHHS
HAIlMOHAJILHOTO IpaBa. TeM He MeHee MOTPeOHOCTh KPUMUHAIU3ALMK BOCIPEIATCTBOBAHHUS OCYIIECCTBIIC-
HUIO NPAaBOCYAMS U MPOU3BOJCTBY JIOCYIEOHOr0 pacciieloBaHUs, Ha Halll B3IV, [VIABHBIM 00pa3oM olpe-
JeJIsieTCs XapakTepPoOM U CTEIIEHbIO OOIIECTBEHHON OIIAaCHOCTHU IOCSraTeIbCTBA.

OneHnBasi OOIIECTBEHHYIO OMACHOCTH YTOJIOBHOTO MpPaBOHApYIIEHUs, MpeaycMoTpeHHoro ct. 407 YK
PK, B nepBy!o ouepesip ciienyeT yuuThIBaTh yIepO WM BO3MOXKHOCTD €0 NPUYMHEHHsI OOLECTBEHHBIM OT-
HOIIICHHSM B chepe OTHPABICHUS ITPABOCYIHS HIIH IPOU3BOJCTBA JOCYAEOHOTO pacciIeaoBaHus.

[lo KOHCTPYKIMH OOBEKTUBHON CTOPOHBI COCTaB YIOJOBHOI'O MPABOHAPYILEHHS, NMPEAYCMOTPEHHBIH
ct. 407 YK PK, otHocutcs k unciy ¢popmanbHbiX. COOTBETCTBEHHO, YTOJIOBHOE NPAaBOHAPYIICHHUE CIIEAYET
CUMTATh OKOHYCHHBIM C MOMEHTa CaMOTro (pakTa BMeEMIATEIhCTBA B KaKOW ObI TO HH OBLIIO (popME B JACITEIIb-
HOCTh CyZAa, HMPOKYpopa WM JIMIa, OCYILECTBISIOMIEIO J0CYAeOHOEe paccieJoBaHUE, BHE 3aBUCHMOCTH
OT TOTO, JOOMJICS JIM BUHOBHBIN jKeJTaeMoro A cedst U Il APYTUX JIML pe3yibraTta (K mpuMepy, IpeKpa-
IIEHHE YTOJIOBHOTO JIeJIa, OCBOOOXK/ICHNE OOBHHAEMOTO M3-TI0JI CTPAXKH, OTMEHA OOBHHHUTEIBHOTO WMJIM OII-
paBaTeNbHOIO IPUIOBOPA U T.11.).

[Ipu 5TOM ClleayeT OTMETHTD, YTO OOJBIIMHCTBO OMpomeHHbIX JHLl (73 %) yKa3bIBalOT Ha TO, YTO OKa-
3aHHOE Ha HMX HENPaBOMEPHOE BO3JEICTBUE BCE-TaKH IOBJIEKIIO 32 cOOON HEeXelaTesIbHble MOCIEACTBUS.
W3 Hux 15 % ykaszanu, 4To HEIIPaBOMEPHOE BMELIATEILCTBO IPUBOIMIO K OIPEIEIEHHBIM NIPOLECCYyabHBIM
3aTpyIHCHHUSAM: yBEJIMYCHHE BPEMEHH NO0CYNeOHOro paccieoBaHHs, NMPUBJICYCHUE AOMOJHUTEIbHBIX CHII
W MaTepUaNbHBIX CPEACTB U T.1I.

OpnHako, K COXKaJCHUIO, HEPEIKH CIIyday, KOT[a HelpaBOMEPHOE BMELIATEIbCTBO IMPUBOJAMIO K Ooiiee
3HAYNMBIM C IOPHIMYECKOW TOYKH 3pEHHs OOIIECTBEHHO OMACHBIM ITOCIEICTBHAM: BBIHY)KICHHOE MpOJLIe-
HHUE CPOKOB MPEIBAPUTENBHOTO pacciieI0BaHus; IPEKPaIIeHNE YTOIOBHBIX €N [0 Pa3InYHbIM OCHOBAHUSIM;
HW3MEHEHUE MephI IPecedeHus; Iepeaaya Jiea B IPOU3BOACTBO JPYTrOMY Cybe, CIE0BATENI0, HEBBIABICHUE
U HEIIPUBJIEUYCHUE COYYACTHUKOB IIPECTYIUICHUS K YTOJIOBHOM OTBETCTBEHHOCTH U APYTHE.

Bmecte ¢ Tem cnenmyer ckazaTh O TOM, YTO KOJHYECTBO IOPUAMYECKH 3HAUYMMBIX MOCIEACTBUHA U 3a-
TPYAHEHHUH MPU PACCIICIOBAHUU M Pa3pelleHNH YTOJOBHBIX JIENl 3aBUCHT HE TOJIBKO OT TOTO, OKa3bIBaJlOCh
JIM BO3/ICHCTBHE Ha JIMIIO, OCYIIECTBIIAIONIEE T0CYAeOHOE paccieJOBaHNE HIIH HET, HO U OT PO eCcCHOHATb-
HBIX HAaBBIKOB, TMYHOCTHBIX KAUECTB U OIBITA COTPYTHUKOB CyaeOHO-CIIEACTBEHHBIX OpraHoB. B 3To# CcBs3M
B K&KJIOM KOHKPETHOM Cilyyae HEOOXOJMMO yCTaHaBIMBATh CBA3b JAHHBIX MOCIECICTBHNA ¢ (JAKTOM BMeIIa-
TEJIbCTBA B JESATENBHOCTh OPraHoB IpaBocyaus. [Ipuuem 3Ty mociaencTBUs HE IOJDKHBI OKa3bIBATh BIIMSIHUS
Ha OIpe/elIeHne MOMEHTA OKOHYAHUsI YTOJIOBHOTO NPABOHAPYLIEHHS, OJJHAKO UX TPeOyeTCs] YUUTHIBATh IIPH
n30paHuM CYZOM COOTBETCTBYIOILIETO BUAA U CPOKA HAKA3aHUSI.

B paMkax u310:KE€HHOTO HEJIb3s He 00paTuTh BHUMaHUE Ha nojoxkenue 4. 3 cT. 407 YK PK, rue B kade-
CTBE KBAJIM(UIUPYIOLIET0 IPU3HAKA IIPEILyCMOTPEHO COBEPILICHUE aHAIU3UPYEMBIX JESHUH JIUIIOM
C MCMOJIB30BAaHUEM CBOETO CIY)KEOHOTO MONOKeHHs. Vcmonp3oBaHHE CIY)KEOHOTO MOJOKEHUs, Ha Hall
B3IJIA], 3aKOHOAATENb COBEPIICHHO 0OOCHOBAaHHO BKJIIOUMI B KaU€CTBE OTATYAIOLIETO OOCTOSTENbCTBA, MO-
CKOJIBKY ITOJIOOHOI0 pojJa JEsIHUS XapaKTepU3YyIOTCs MOBBIIIEHHON CTEIIEHbIO OOIECTBEHHON OIIaCHOCTH.

PesynpTaThl mpoBEeIEHHOTO UCCIENOBAHUS CBUACTEIBCTBYIOT O TOM, YTO UMEIOT MECTO U CIIy4au BMe-
LIaTENbCTBA CO CTOPOHBI JOJDKHOCTHBIX JIMI HAA3MPAIOIINX M aIMHUHUCTPATHBHBIX OPraHOB, HEMOCPEICT-
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BEHHBIX PyKOBOAUTENEH, 4To cocTaBmio 4,5 %. HecMoTpst Ha TO, YTO B MPOLIEHTHOM COOTHOIIEHHH Iuppa
BBITJISIANT HE CTOJIb YIPOJKAIOIIe, TEM HE MEHEe JIEeATeNbHOCTD JIUI], UCTIONB3YIONINX CBOE CIyXeOHOe MOJIo-
KEHHE C LEJHI0 BOCIPEIIATCTBOBAHNA OCYIIECTBICHHIO TIPABOCYIUSI M TIPOU3BOJICTBY JOCYNEeOHOTO paccie-
JOBaHUsl, MMOJIaracM, CocoOHa MPUYMHUTHL O0Jiee CYIIECTBEHHBIN BpeA MO CPaBHEHHIO C BMELIATEIECTBOM
YAaCTHBIX JIMII, TIOCKOJIBKY HH I KOTO HE CEKPEeT, UTO JINIIO, HaJeJIEHHOE BIACTHBIMU MOJTHOMOYHUSIMH, 00-
JagaeT OONBIIMMH BO3MOXKHOCTSIMH OKa3aHUs AAaBIICHHUS Ha CyAeH, MPOKYpOpOB, cienoBareneil. Takas mpo-
TUBOIIPAaBHAS EATEIBHOCTD, OTPULATENBHO BIHSIS HA paspelieHue Jel B Cyle U Ha HOpMaJbHBIN XOJ pac-
CJIeZIOBaHMsI, CIIOCOOHA MPHUBECTH K O€3HAKAa3aHHOCTH BUHOBHBIX B COBEPIICHUH NPECTYIUICHUN, IPUHSATHIO
HE3aKOHHBIX PEIICHH, YTO B LIEJIOM IOJIPHIBACT aBTOPUTET CYACOHOI CUCTEMBI H MTPABOOXPAHUTENBHBIX Op-
TaHOB TOCYyIapCTRa.

PykoBOACTBYSICH M3JI0’KEHHBIM BBIIIE, MBI IPUXOAUM K BBIBOAY O TOM, YTO HPH CO3JaHUU YTOJOBHO-
[IPaBOBOI HOPMBI, IIPEAYCMaTPUBAIOIIEH OTBETCTBEHHOCTh 32 BOCIIPETIATCTBOBAHHUE OCYIIECTBICHHUIO TIPABO-
CyIusi ¥ TIPOU3BOJICTBY JTOCYAEOHOTO pacciieIOBaHUs, 3aKOHOJATENh IOJTHOCTBIO yUell COIHMaIbHBIE OCHO-
BaHUs KpUMHHAIM3aUWHU JessHui. HemocTarouHoe mprMeHeHHE AaHHOH HOPMBI Ha NMPAaKTHKE OOBSICHUMO
HaJIM4MeM psiia OOBEKTHBHBIX U CYOBEKTHBHBIX MpuyHH. [lonaraem, ocobo cieayer yka3aTh Ha MTaCCHBHOE
B 9TOM YacTH MOBEACHHE CAMHUX COTPYAHUKOB CyJAeOHO-CIEICTBEHHBIX OPraHOB, MOABEPTHYBIINXCS TIPOTH-
BONpaBHOMY Bo3JeiicTBUI0. Henp3s 3a0pIBaTh 0 TOM, YTO MO AOJTY CIYKObI 3TO JIMIa, IPU3BAaHHbBIEC 3allH-
1IaTh 3aKOH. B 3T0if cBs3M MX HeoOpalleHne B COOTBETCTBYIOIINE CTPYKTYPBI, IO HallleMy MHEHHIO, CIeIyeT
paccMaTpuBaTh Kak CBOETO Pojia MOMYyCTUTENIHCTBO MPECTYIHOW nesTenbHOoCcTh. LlenecooOpasHo oOpaTuth
BHMMaHHE Takxke Ha nojokenus cT. 434 YK PK, mpexycmarpuBaromieii OTBETCTBEHHOCTh 3a HEJOHECCHHE
o npectymiienud. Koneuno, Ha ceronusamuaui AeHb cT. 434 YK PK permameHTHpyeT BOIpOChl OTBETCTBEH-
HOCTH TOJIFKO 332 HEJOHECEHHE O JIOCTOBEPHO M3BECTHOM TOTOBSIIEMCS WM COBEPUICHHOM 0CO00 TSHKKOM
MIPECTYIUIEHUH, MO0 TOCTOBEPHO M3BECTHOM TOTOBSIEMCS aKTe TeppopusMa. JlesHue, mpeaycMOTpeHHOe
cT. 407 YK PK, naxke npu Hannuuu otardaromux oocroarensets (4. 3 cr. 407 YK PK) no kareropuu oTHO-
CUTCS K MPECTYIUICHUSIM cpeHeil TsokecTu. COOTBETCTBEHHO, BOMPOC 00 yroJOBHOW OTBETCTBEHHOCTH IIO
cT. 434 YK PK ne crout. Tem He MeHee B paMKax MOCTaHOBKH MPOOJIEMBI, C YIETOM psjla MOMEHTOB, Tpe-
OyIOIIMX JOTIOJIHUTEIbHON HAYyYHOH U TEOPETUUYECKOH MPOPabOTKU, CUNTAEM BO3MOKHBIM PacCMOTPETH BO-
npoc 00 OTBETCTBEHHOCTH CaMHX COTPYAHUKOB CyIeOHO-CIICACTBEHHBIX OPraHOB 3a HEJOHECEHHUE
0 MPECTYITHOM BMEIIATEeNbCTBE B MX JIEATENIbHOCTh Ha YPOBHE YTOJOBHBIX NMPOCTYNKOB. Ha ceromusmHuit
JIeHb TI0JJO0OHOE MOBEACHNE MPOTHBOPEUUT ITHIECKOMY KOJIEKCY TOCYAapCTBEHHBIX CIyKammx PecrmyOnuku
Kazaxcran (IlpaBuna ciayxeOHOH 3THKHM TOCYAapCTBEHHBIX CIYXalllUX), YTBepKIeHHOMY Ykazom [lpesu-
nenTa Pecniyonuku Kazaxcran ot 29 mekabpst 2015 r. Ne 153, B KOTOPOM aKIIEHTUPYETCS BHUMAaHUE Ha TOM,
YTO «TOCYJApCTBEHHBIC CITyXKalIUEe JOJDKHBL: ... 00ECIeUYnBATh 3aKOHHOCTh U CIIPABEUIMBOCTh MPUHUMAC-
MBIX UMH pPEIICHHUH; o0ecrieunBaTh MPO3PaYHOCTh MPUHATHS PELICHUH, 3aTparuBaloinX IpaBa U 3aKOHHbBIE
WHTEpECHl (PU3UUECKUX M IOPUAMYECKHUX JIHIL; MPOTHUBOCTOSNTH ACUCTBHSIM, HAaHOCSIIUM yIIepO WHTEpecam
rOCYJIapCTBa, MPEMATCTBYIONINM VI CHIDKAIOMNM 3((EKTHBHOCTD (PYHKIIMOHUPOBAHUS TOCYIAPCTBEHHBIX
opradoB» [6]. Oaguum u3 paxkTopos, o0bsAcHsOMmMUX npuMeHeHne cT. 407 YK PK B HCKIIIOUNTENIBHO PEAKUX
cllyyasix, sIBISIETCSA TO, YTO B HACTOSAIIEE BPEeMs MPAKTHYECKH OTCYTCTBYIOT KaKHE-THOO PEKOMEHIALUH TI0
npumenenuto cT. 407 YK PK, He omnpeneneHa TakTHKa U METOAMKA PacCiIeIOBaHUS pacCMaTpUBAaEMOM Kate-
TOPHUH JIeJI, YTO OTPHIIATEIIEHO BIHAET Ha KA4eCTBO NEATENHOCTH COTPYIHHKOB CyAE€OHO-CIIEICTBEHHBIX
OPTaHOB, XapaKTEPHU3YIOMICHCs cIeNU(PHYECKIMU YepTaMH, pean3anns KOTOPhIX, B CBOIO OYepeab, Npu3Ba-
Ha 00ecneyuTh 00bEKTUBHOCTD, OJTHOTY M BCECTOPOHHOCTh MX BBIBOJOB M PEILICHUH.

Cnucox IuTepaTypsl

1 Hudopmanmonnsii cepBuc Komurera mo mpaBOBOH CTAaTUCTHKE W CHELUAIBHBIM ydeTaM [eHepanbHOH MpPOKypaTypsl
Pecrry6mmkn Kazaxcran. [DnekrpoHHbIH pecypc]. — Pesxxum mocryma: http://service.pravstat.kz.

2  Kynpssuee B.H. OcHoBaHusi yrojOBHO-IIPABOBOTO 3ampera (KpuMHHamu3auus u aekpumuHaimsaims) / B.H.KyapsBues,
A M. SxoBnes. — M.: Hayka, 1982. — 304 c.

3 Koucturyuus Pecnybnuku Kaszaxcran. Koncrutynms npunsata Ha pecryOnukanckoMm pedepernyme 30 aBrycra 1995 r.
[3nexTponusii pecype]. — Pexxum nocryna: http://adilet.zan.kz/rus/docs/K950001000 .

4 Konctutyunonnsii 3akoH Pecnybmuku Kazaxcran ot 25 gexabps 2000 r. N 132 «O cyneGHO# cucteme u craryce cyneu
Pecniyonuku Kazaxcran». [Dnexrponnsiit pecypc]. — Pexum nocryna: http://adilet.zan.kz/rus/docs/Z000000132 .

5 Pesomrouus 'enepansroit Accambien OOH ot 29 Hosi6opst 1985 r. Ne 40/32 «OcHOBHbBIE IPHUHLMIIBI, KACAIOIIHECs HE3aBHCH-
MOCTH  CyAeOHBIX OpraHoB». [DjekTpoHHbli pecypc]. — Pewxum pmoctyma: http://online.zakon.kz/Document/?doc_
id=1026357#pos=0;0.

64 BecTHuk KaparaHguHckoro yHuBepcuTeTa



K Bonpocy o couuanbHol 0GyCnoBNEHHOCTY. ..

6 VYxa3 IIpesunenta Pecrry6muku Kazaxcran ot 29 nexabpst 2015 r. Ne 153 «O Mepax 1o JagbHEHIIEMY COBEPIICHCTBOBAHUIO
3THYECKUX HOPM M MPaBHJ MOBEICHUS TOCYAApCTBEHHBIX ciykamux Pecryonuku Kazaxcrany». [DnexTponHbI pecypce]. — Pexum
nocryna: http://adilet.zan.kz/rus/docs/U1500000153.

K.T. Kenxeraen

Cot TepeJtirin :Ky3ere acbIpyra ’KoHe COTKA JIeiiiHTi Tepren-rekcepyai
JKYprizyre Keepri KeJTipreH KbLIMbICTBIK-KYKBIKTBIK ThIii bIMHBIH
dJIEyMETTIK IIAPThI TYPaJibl MIceJiere

Makasama aBTop COT TOPEIITiH JKy3ere achIpy/Ibl )KoHE COTKa ACHiHTI Tepreyai xKyprizyre Keaepri KenTipeTin
JKAyanKePIIUTIKTI KO3[AeHTiH KbUIMBICTBIK-KYKBIKTHIK HOpMAaJap/blH oJCyMETTIK JKarJailblHa KaThICTBI
Moceenepai KapacTeIpabl. COT TOpEINiriH JKy3ere achlpyra KelIepri KeNTipeTiH jKoHe COTKa JeHiH Teprey
JKYPri3y[iH >korapbl popekeci 6ap. Conpgal-ak Kasipri yakpITTa KYKBIK KOpFay OpraHAapbIHBIH KbI3METiHE
apanacy (axTizepi eH KeIl TapajFaH JKOHE JKHi JKacaJlaThIH opeKeTTepre Colkec Xys3ere achIpbuIIbL. Opbip
JKarJaiaa oChl CalJapiAblH COT TOpeNliri yieciHiH KpI3MeTiHe apainacy (akxrticiMeH OaliaHbIC OpHATY
KaXeTTiTirine Ha3ap ayaapbuinsl. COHBIMEH KaTap aBTOp COT XOHE Teprey OpraHAapbIHbIH KbI3METKEpIepiHe
KBUIMBICTBIK OPEKETTEPAiH KbUIMBICTBIK OpEKeTTep AEHIeiliHie OJapAblH KbUIMBICTHIK apajiacyblH xabapiay
YLIiH xkayan GepMey Typaibl MOCENeHI KapacThIpyabl YChiHIbl. COT TOpEIiriH Xy3ere achlpyra *oHe COTKa
JIEWiHri Tepreyai JKypri3yre Keaepri KeJNTIpeTiH Jaya3bIMABIK JKaFIaiblH MaiialaHaTblH TYJIFaap/blH
KBI3METI, J)KEKe TYJIFaFra KaparaH/ia, djJieKaiia Kol 3usH KenTipesi, ce6edi 01 OMITIKKE e XKOHE KBICHIM JKacal
anansl. Ochl CaHATTaFrbl KBUIMBICTHIK icTep OOMBIHINIA COT XoHE Teprey HMpaKTUKACBIHBIH MaTepHAIIAPEIHBIH
Oonmay cebenTepiH KOpCeTeTiH MAJIIMETTEep KENTIPiiAreH, MoceleH] ety KOJIAaphl YCHIHBLIFaH.

Kinm cesdep: cot Tepelniri, COTKa A€HiHTI Tepren-Tekcepy, Keaepri, KbUIMBICTHIK 3aHHaMa, COT TepeliriHe
KapChl KbUIMBICTBIK KYKbIK OY3yIIBUIBIKTAP.

D.T. Kenzhetaev

On the issue of the social conditionality of the criminal-legal prohibition
on obstruction of the administration of justice and the conduct
of pre-trial investigation

In the work the author considers issues related to the social conditioning of the criminal law norm, which
provides for the responsibility for obstructing the administration of justice and the production of pre-trial in-
vestigation. There is a high degree of latency in obstructing the administration of justice and the production of
pre-trial investigation. It is also said that at present the facts of interference in the activities of law enforce-
ment officers take place according to the most common and often committed acts. Attention is focused on the
need in each case to establish the connection of these consequences with the fact of interference in the activi-
ties of the justice system. The author also proposes to consider the issue of the responsibility of the employees
of the judicial and investigative bodies for failing to report criminal interference in their activities at the level
of criminal offenses. The activities of persons using their official position to obstruct the administration of
justice and the conduct of pre-trial investigation cause more substantial harm than a private person, as it is
vested with power and has the capacity to exert pressure. Data are given that indicate the reasons for the ab-
sence of materials of judicial and investigative practice in this category of criminal cases, suggests ways to
solve the problem.

Keywords: justice, pre-trial investigation, obstruction, criminal law, criminal offenses against justice.
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CoBeplIeHCTBOBAHHE CTPAXOBOI0 3aKOHOIATEIbCTBA Y KPAHHBI
B COOTBETCTBHH €O cTaHAapTamu EBponeiickoro cow3a

B crarpe aHanmmsmpyeTcs CTpaxoBOE 3aKOHOAATENBCTBO EBpomelickoro coro3a u YKpauHsl. ABTOPOM BblJie-
JISTIOTCSL OCHOBHBIE aCHeKThl JIUPEKTHBBI O HEILIATEXKECIIOCOOHOCTH CTPAXOBBIX OpraHU3aIMil U MPOBOAUTCS
CpaBHHUTENIbHAS XapaKTEePUCTHKA €€ TOJIONKEHUH C MONOKEHHAMH YKPaWHCKOTO 3aKOHOAATENbCTBA B ITOM
cdepe. B gacTHOCTH, yKa3bIBaeTCs, YTO MHHUMAJIBHBII YCTABHBII KAalMTall CTPaXOBINHKA, IIPEIYCMOTPEHHBII
3aKOHO/ATENILCTBOM Y KPaWHBI, HE COOTBETCTBYET COBPEMEHHBIM YCIOBHSM M TpeboBaHHsM EBpomeiickoro
coroza. Ocoboe BHHMaHme B crarbe ymemsercss JlupextuBe EBpomeiickoro mnapmamenta u CoBera
ot 16 cents6pst 2009 r. 2009\103\EC OTHOCHTEIIFHO CTPaXOBaHUS TPXKIAHCKOH OTBETCTBEHHOCTH B YacTH
UCIIONB30BaHHS AaBTOTPAHCIOPTHUX CPEACTB, a TaKKe COOMOJEHHA O00s3aTelIbCTBA I10 CTPAXOBAHHIO
nono6Ho# oTBeTcTBeHHOCTH. C y4eTOM MPOBEACHHOTO aHalIuW3a aBTOPOM BHOCATCS TPEMIOKEHHS O
BHECEHUH M3MEHEHHUH B CTPaxOBOE 3aKOHOJIATENLCTBO YKpauHbL. B uacTHOCTH, mpesaraercss yBEIHUHTh
JIMMHT OTBETCTBEHHOCTH CTPAXOBIIMKA, a TAKXKE MPEIOCTABUTH AONOIHUTENBHbIE TOTHOMOYHS MOTOpHOMY
TPaHCHOPTHOMY CTPaxoBOMY O0I0pO YKpauHBL

Knrouesvie cnosa: rapMoHU3anusd, CTpPpaxoBO€ 3aKOHOAATECILCTBO, CTpaxOBaHUE, II€PECTpaxoOBaHUC,
CTpaxoOBLIUK, CTpaxoBaTeylb, NTUPECKTUBA, EBpOHeﬁCKHﬁ COI03, CTpaxOBaHUEC Fpa)KZ[aHCKOﬁ OTBETCTBCHHOCTH,
OTBETCTBEHHOCTH CTPAXOBIIHKA.

lapmonm3anys 3aKkoHOJaTENbCTBA YKpauHbl ¢ mpaBoM EBpormeiickoro corosa (nanee — EC nnm Epo-
COI03) SIBIISIETCS] OJTHUM W3 BaYKHBIX YCIIOBHH yTiTyOJIeHHS COTPYIHUYECTBA HAIIEH CTPaHBI C €BPOIEUCKUMU
WHTETPAIMOHHBIMH OOBEJAMHEHUSMH W HX TocyAapcTBaMu-wieHamu. OHa co3/1aeT HEOOXOJMMBbIE TPeo-
CBUJIKH JJIS TIEpexXo/ia K CICAYIOIINM ACHCTBUAM WHTETPALlMH, BKIIIOYas WICHCTBO YKpauHbl B EBpormeiickom
coro3e.

[IpaBom EBpormeiickoro coro3a B IIMPOKOM IMOHIMAHUHU OTPEAETISIOTCS BCE IPABOBBIE HOPMEBI, KOTOpbIE
neiictBytoT B EC 1 nMmerot HazBaHHe acquis communautaire (mpuodperenue EC), 4To oxBaThIBaeT Bce MpH-
obpereHHoe EBpoIeiickiM COI030M B IPAaBOBOM U MOJUTHYECKOM MMOHWMAaHHUU M 3a()UKCHPOBAHO JOKYMEH-
TansHO npuom3uTenbHO Ha 80 000 crpanumax [1; 32].

IIpaBo EC Bkirouaer:

— OCHOBHBIE NpuHIUIHI paBa EC;

— cyneonsie nena EC;

— TIpaBOBBIE HOPMBI, KOTOPbIE BBHIMIBIBAIOT M3 BHEMIHUX OTHOImEHUH EC M MOMONHSIOMUX MpaBOBBIX
HOPM, KOTOpBIE COACPIKAaTCA B KOHBEHIHUSIX, COTJIAIICHUX, IOTOBOPaX.

B cootBerctBum co cT. 51 CornamieHuss O TapTHEPCTBE W COTPYTHUYECTBE MEXAY Y KpawmHOU
u EBponeiickumu ConpyKeCTBaMH M UX TOCyAapcTBaMU-wieHaMu oT 16 mioHs 1994 r. YkpanHa mpuHsia
Ha ce0s1 00s13aTeNbCTBO MPUHUMATD MEPbI A7 TIOCTEIICHHOTO NPUBEICHHUS HAIMOHAIBHOTO 3aKOHOAATENbCT-
Ba B COOTBETCTBHE C 3aKoHojaTenbcTBOM EC B onpenenennsix cepax. K takum cdepam npuHagnexart: Ta-
MOXKEHHOE TPaBO, 3aKOHOJATEILCTBO O KOMIIAHHUAX, OAHKOBCKOE MPaBO, OYXTanTepCKHi y4eT KOMITaHHH,
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Hajor (BKIIOYAsl HEMpPSMEIE), MHTEIUICKTyallbHAsi COOCTBEHHOCTh, OXpaHa Tpy/Ja, (PMHAHCOBBIEC YCIIYTH,
MpaBHUJia KOHKYPEHIINH, TOCYAapCTBEHHBIE 3aKyTIKH, 3[PaBOOXPAHEHUE U KU3HH JIFO/IeH, )KUBOTHBIX, pacTe-
HUH, OKpy’Karollas cpeja, 3allluTa MpaB MOTpeOuTeNel, TeXHHIECKHe MpaBmia M CTaHAAPTHI, TPAHCIOPT,
SHEpreTHKa, BKIIOYas saepHyto. Hactosmel crateeil Ha YKpauHy Oblila BO3JIOXKEHA 005S3aHHOCTH oOecrie-
YUTHh COOTBETCTBHE HOPMAaTHBHO-IIPABOBBIX aKTOB Y KpauHbI HOpMaMm u ctarnapram EC.

Pa3BuTHe HAIMOHAJIBHOTO 3aKOHOJATENLCTBA B HAMPABICHHU €T0 CONMKEHHS C 3aKOHOJIATEIHLCTBOM
EBpomnelickoro coro3a T0MHKHO 00€CTIeYnTh BHICOKHH YPOBEHB MOATOTOBKH B HAIIEH CTpaHEe MMPOEKTOB HOP-
MaTHUBHO-IIPaBOBBIX aKTOB, YTO, B CBOIO OUYEPEIb, TOMOXKET CO3/1aTh PHIHOYHOE, COLMAIIEHO OPUEHTHPOBAH-
HOE€ 3aKOHOAATEIHCTBO, KOTOPOE OOECTIEUUT Pa3BUTHE MOTUTHYECKOH, MPeATPHHUMATEIBCKOHN, COITUATBHOM,
KyJbTYPHOUM aKTHBHOCTH TPaXkJaH YKpaWHBI, 3KOHOMHYECKOE Pa3BUTHE TOCyAapcTBa U OyAeT CrocOOCTBO-
BaTh MOCTENICHHOMY POCTY 0J1arocOCTOSIHUS TpakJaH, JOBEIECHHIO €ro 10 ypoBHs rocyaapcts-uieHoB EC.

YuurteiBas yKa3aHHOE BBIIIE, CYUTAEM, YTO BOIPOC COBEPIIEHCTBOBAHUSA CTPAXOBOTO 3aKOHOIATENbCT-
Ba YKpauHbI C TOYKH 3PEHHS COOTBETCTBHS €ro CTaHnapTaM EBponeiickoro cor3a, 6€3ycoBHO, aKTyaJIeH.

CrpaxoBoe 3akoHOoaTenbcTBO EC cocTouT M3 psiga JMpekTHB, cpeid KOTOPBIX MOXHO BBIAEIUTH [{u-
pextuBy EBpomneiickoro [lapmamenta 2002\83\EC ot 5 Hos16pst 2002 1. 0 crpaxoBanuu xu3nu [2], [lepsyto
HupextuBy — 73\239\EEC ot 24 utons 1973 r. 0 KoOpaIuHAIMKA 3aKOHOB, HOPMATHBHBIX M aIMUHHUCTPATHB-
HBIX TTOJIOKEHUH, OTHOCSIIUXCA K OpraHU3aliy M OCYIIECTBIECHHUIO IEATEIBHOCTH IO MPSMOMY CTPaxoBa-
HUIO — HHOMY, 4eM cTpaxoBaHue xu3Hu [3], Bropyro HupexktuBy — 88\357\EEC ot 22 utons 1998r. o
KOOpJMHAIINY 3aKOHOJATEIbHBIX, HOPMATUBHBIX M aJMHHHACTPATUBHBIX aKTOB B OTHOLIECHUH MPSIMOTO CTpa-
XOBaHHUS — MHOTO, YeM CTPaXOBAHME JKU3HU, O TIOJOKECHHSX, HAPABJICHHBIX Ha yIpoIIeHNe (PaKTHIECKOrO
OCYIIECTBICHHS CBOOOBI OKa3aHus yciyr, u o0 m3meHenun Jupektussl 73\239\EEC [4], a Taxke TpeTbio
HupexktuBy — 92\4O\EEC mo KoopAWHAIHU{ 3aKOHOB, HOPMATHUBHBIX M aJIMHHUCTPATUBHBIX IOJOKCHHIA,
PETYIHPYIONIUX OIEpali, CBA3aHHBIE C MPSIMBIM CTPaXOBaHWEM — HHBIM, YeM CTPaxOBaHHE >KU3HH, H JI0-
nonusrontyto Aupexrussl 73\239\EEC u 88\357\EEC [5].

B cBoro ouepenp, BompocaMm peopraHU3aIiy U JIUKBUAANNN CTPAXOBBIX KOMIIAHHUN MOCBAIICHA J{upek-
tuBa 2001\17\EC o mopsake peopraHu3aliyd ¥ MPEKPAIICHUs JESATEIbHOCTH CTPAaXOBbIX KOMIIaHUH OT 19
Mmapta 2001 r. [6], B KOTOpO# IpeayCMOTPEHO, YTO IMPOLIEAYPhl PEOPTaHU3ALNN U MIPEKPALIEHHS IEATEIBHO-
CTH TPHUMCHSIOTCS KO BCeM (ruiManaM CTPaXxOBOW KOMITAHWH, KOTOPBIC OCYIIECTBISIOT ACSITEIHbHOCTh
B cTpaHax-yuacTHuiax CooOmiecTBa. Bonpocs! nepectpaxoBanus yperyiaupoBanbl B Jlupextuse 64\225\EC
00 OTMEHE OrpaHMYEHHIl Ha CBOOOIY OCYIIECTBICHHS MPEINPHUHUMATENbCKON AESITEILHOCTH U CBOOOMY
MPEIOCTaBIICHHSI YCAYT B cpepe mepecTpaxoBaHus u perporecun ot 25 gespanst 1964 r. [7]. desrenbHOCT
CTPaxoBbIX MMocpenHukoB B pamkax EC mpemycmorpena JupektuBoit 2002\92\EC o mnocpenHundecTBe
B CTpaxoBaHuu oT 9 nekadps 2002 r.

OCHOBOH CTpaxoOBOTO 3aKOHOJATEILCTBA YKpPauHBI BBHICTYMAeT 3aKOH YKpauHbl «O CTpaxoBaHUU»
ot 7 mapta 1996 r. (manee — 3akoH o crpaxoBanun) [8]. Kpome 3Toro, Bompocam cTpaxoBaHUsI MOCBSIIECHBI
Y MHBIE HOPMATHUBHO-TIPABOBbIE aKThl, CpPEO KOTOPHIX MOXHO BBIIEIWTH 3aKOH YKpawHbI
«O0 00s13aTeIPHOM CTPaxOBaHUU TPAXKTAHCKO-TIPABOBOM OTBETCTBEHHOCTH COOCTBEHHHUKOB HA3EMHBIX
TPaHCHOPTHBIX cpeacTB» oT 1 mrons 2004 r. [9], 3akon Ykpaunsl «O0 001eo0s13aTeIbHOM roCyJapCTBEH-
HOM TICHCHOHHOM cTpaxoBaHum» oT 9 utonsg 2003 r. [10] u T.1.

CrnexyeT OTMETHTb, YTO CTPaxoOBOE 3aKOHONATENbCTBO YKpPaWHBI  HE SBISETCS COBEPIICHHBIM
u TpeOyer nopabotku. Tak, coriacHO BBIBOJAM COBMECTHOHM paboueil rpymnmbsl peanusanuu EBpomneiickoit
noJuTUKK cocencTBa B 2010 T. OCHOBHBIM HampaBlieHHEM pedOpPMHUPOBAHUS CTPAXOBOW OTPACIH SIBISIETCS
MpUBEICHNE YKPAaWHCKOTO 3aKOHO/JATENbCTBA B  COOTBETCTBHE C  TpeOoBaHUAMHU  JMPEKTHUBHI
0 HEIUTATEKECTIOCOOHOCTH CTPaxoBBIX koMmaHuit (Solvency II).

Ecnu cpaBauth Solvency Il ¢ monoxeHUsIME YKPaHCKOTO 3aKOHA O CTPaXOBAaHUHW, MOYKHO BEIICIHUTH
TaKHe aCTeKTHI:

B cratpe 30 3akoHa 0 cTpaxoBaHWU HE OTOOPAKEHBI YCIIOBUS HEIIATE)KECTIOCOOHOCTH CTPaXOBIIHKA,
KoTopble mpeaycmoTpeHsl B Solvency II. Taxke  pasMep ycTaBHOTO KamuTaja CTPaxOBIIUKa YiKe
HE COOTBETCTBYET COBpeMEHHBIM peanusiM. CoriacHo 3aKOHYy O CTpaxOBaHMM MHHHMAJIBHBIA pasmep
YCTaBHOTO KamuTajla CTPaxXOBINMKA, KOTOPHI OCYIIECTBISET BHUIBI CTPAXOBAaHUS WHBIC, YEM CTPaXOBaHHUE
JKU3HU, YCTAaHABIMBACTCS B CYMME, SKBHUBAJICHTHOW | MIIH €BpO, a CTPaXOBIIMKA, KOTOPBIM 3aHUMAaeTCs
CTpaxoBaHUEM XU3HU, — 1,5 MIIH eBpo.

B Solvency II MUHUManBHBIM pa3Mep YCTaBHOTO KalWTajga JODKCH HMETh aOCONIOTHBIM HIDKHUN
YPOBEHB:
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—2200000 eBpo — s OpraHu3aluii, KOTOPHIE 3aHUMAIOTCS CTPAaXOBAaHUEM, HE CBSI3aHHBIM
CO CTPaxOBaHHWEM JKM3HH, 32 UCKIFOYCHUEM ITOKPBITUS BCEX MO0 HEKOTOPHIX PHCKOB, BKIIOYEHHBIX B OJMH
m3 kmaccoB — ¢ 10 mo 15, mepeunciieHHbIX B yactu A JlomonHeHus 1, B cirydae 4ero OH JODKEH COCTaBIIATh
He Menble 3 200 000 eBpo;

—3200 000 eBpo — myIs opraHM3aIlii, KOTOPHIE 3aHUMAIOTCS CTPAaXOBAaHUEM >KHU3HH, BKIIIOYAs ITOA-
KOHTPOJIbHBIE CTPAaXOBbIE OpPTraHU3AIHH;

—3 200 000 eBpo — 11 IEpeECTPaxOBOYHBIX OpPraHU3alii, KpOME MOJKOHTPOJIBHBIX MEPECTPaXx0BOU-
HBIX OpraHW3aluid, B Cilydyae KOTOPHIX MHHHMAJIbHBIA HEOOXOJMMBIM KamuTal OOJKEH ObITh MEHBINE
1 000 000 empo.

B 3akoHe 0 cTpaxoBaHHWHM HEIOCTATOYHO Pa3BHUT W MOHATHHHBINA ammapart, Torma kak Solvency Il maer
ompeneneaus 39 tepmuHaMm. Tak, B 3aKOHE O CTPaxOBaHHM OTCYTCTBYET ONpENEICHHUE OTBETCTBEHHOCTH
ayJMTOpOB, B TO BpeMsi kak B Solvency Il mpemycMoTpeHa o0s3aHHOCTH ayJHTOPOB CPOYHO JIOJIOKHUTH
HaOI0JaTeTFHBIM OpraHaM, €CITd M CTalla U3BECTHA ompezeneHHas nH(opMaIus.

Peus nuzper o cnenyromeit nHpoOpMaum:

— CYILIECTBEHHOE HapyIIeHHE 3aKOHOB, PErJIaMEHTOB WIIM aJIMHUHHUCTPATHBHBIX ITOJIOKEHHH, KOTOpBIE
YCTaHaBIUBAIOT TPeOOBaHWUS, PErYIHPYIOMIME MOJTHOMOYHWS, WM KOTOpble WHIWBUAYATbHO PETYIHUPYIOT
JEeSITeNbHOCTh CTPAXOBBIX HJIM NEPECTPaXOBOUYHBIX OpraHU3aALHIA;

— HapylIeHHE HENPEPHIBHOW AEATENILHOCTH CTPAXOBOM MJIH MEPECTPaXOBOYHON OPraHU3allly;

— OTKa3 3aCBHJIETEIHLCTBOBATH OYXTaJITEPHIO WIIN €€ YKPHIBATEILCTBO;

— HecoO0II0IeHre HEOOXOIMMOI0 TIATEKECTIOCOOHOI0 KalnTala;

— HecoOM0IeHNe MUHUMAITbHO HE00OXOANMOTO KauTana.

Kpome Toro, B 3akoHOIATENBCTBE YKpAWHBI HEAOCTATOYHO YPETYIHPOBAHBI BOIPOCH IEpECTpaxoBa-
Husa. B Solvency II mpemycMoTpeHO, YTO IEpecTpaxOBaHHE — 3TO JCATEIBHOCTb, KOTOpPas COCTOMT
B IPUHSITUU PUCKOB, MIEPEJAHHBIX HA MIEPECTPAXOBAHUE CTPAXOBOH OpraHMU3alUei/cCTpaxoBOi opraHu3anueit
TpeTheil CTpaHbl WK IPYTroil MepecTpaxoBOUYHON OpraHM3alel/IepecTPax0BOYHOW OpraHu3aureil TpeTben
CTpaHBbI.

Ecnu nHaOmogarenbHble OpraHbl TOCYAapCcTBa-y4acTHHKA YCTAHABIMBAIOT, YTO IEPECTPaXxOBOYHAS
opranuzanys ¢ GUIHaIoM, KOTOpas 3aHUMAETCs AeITEIbHOCTBIO COTJIACHO ¢BOOOIE MPEAOCTAaBICHUS YCIYT
Ha TEPPUTOPHH WX TOCYJApCTBa, HE MPUACPKUBAETCS MTPABOBBIX TPEOOBAHMIA, KOTOPBIE MPUMEHSIOTCS K HEH
Ha TEPPUTOPUHU TOCYAAPCTBA-YIACTHUKA, OHU JTOJKHBI TPEOOBATh OT 3TOM CTPAaxOBOM OpraHU3aIluH HCIIpa-
BUTH HapylieHus. [Ipu 3ToM OHU JOJKHBI TIepeaTh OOCTOSITENbCTBA Aeja HaOM0AaTeIbHOMY OpraHy rocy-
JlapCcTBa-y4acTHUKA MX perucrpanud. KoMuccus 1omKHa TPUHATH MEPHI IS ONPEeNICHUs] KpUTEpUs OleH-
KH TOTO, TUTaTe)XECIIOCOOHA JIN CUCTEMAa TPETHETO TOCYAAPCTBA, KOTOPas MPUMEHSIETCS B IEPECTPaxOBOYHON
JeSITeIbHOCTH OPraHr3aliii, TTIaBHBIN 0QHC KOTOPBIX HAXOIUTCS HA TEPPUTOPUH TPEThEH CTPaHBI.

l'ocynapcTBo-yuacTHUK HE AOKHO MPUMEHSATH K MEPECTPaXxOBOYHBIM OPraHMU3alUsIM TPETbUX CTpPaH,
3aHUMAIOIIUXCA TIEPECTPAXOBOYHOMN NEATENHHOCTHIO Ha WX TEPPUTOPHH, MOJIOKEHUH, KOTOPHIE MPHUBOISAT
K Oojiee ONArocKJIIOHHOMY OTHOIICHHIO, YeM K MEepeCTPaxOBOYHBIM OPraHHM3alWsAM, 4Yei TIIaBHBIH Ooguc
HaXOJIUTCSA Ha TEPPUTOPHH 3TOTO FOCYJapCTBa-y4aCTHHKA.

locynapcTBa-y4acTHHKY JIOJKHBI 00ECIIEYHTh, YTOOBI CTPAXOBbIE H TIEPECTPaXOBOYHBIE OPraHU3AIINH,
KOTOpBIE 3aKITI0YAIOT JOTOBOPHI OIPAaHMYEHHOTO MEPECTPaXxOBaHUS MM OCYIIECTBISIOT AEATEIHHOCTD, CBA-
3aHHYIO C OTPaHUYCHHBIM IEPECTPaxOBaHUEM, MOTJIH MPAaBUWIBHO WACHTU(QHUIUPOBATH, BBIYUCIST, OCYIIE-
CTBJISITh MOHUTOPHHT, YIPaBJISTh, KOHTPOJIMPOBATh U PETUCTPUPOBATH PUCKH, BOSHUKAIOIINE 110 TAKUM JI0-
TOBOPaM WJIH JESITETEHOCTH.

Kpome Toro, B HallMOHANBHOM 3aKOHOJATENbCTBE HE OMpPENENeHBl YCIOBUS AOIMYCKa K ACATEIbHOCTH
CTPaxXOBILMKOB-HEPE3UICHTOB Ha TEPPUTOPUU YKpauHbl. XOTs OnpeAeiEHHbIC [Iark B HAIPaBJICHUU NpPH-
OJIIKEHUS CTPaxOBOTO 3aKOHOAATENILCTBA YKpauHbI K 3akoHOMaTenbcTBY EC menarorcs. Tak, B 2015 r. Ob11
MTOATOTOBJICH MPOEKT 3aKkoHa YKpawmHbl «O BHECCHHHM M3MEHEHHUU B 3akoH YKpawHbl «O CTpaxoBaHWUN», B
KOTOPOM YYTEHBI HEKOTOPBIE U3 YKa3aHHBIX BBIIIE BOIPOCOB, HO, K COXAJICHUIO, JAHHBIA 3aKOH A0 CHX IOp
He TpuHAT. TakuM 00pa3oM, MOXKHO YTBEpPXkAaTh, YTO MPOIECC YCOBEPIICHCTBOBAHMS CTPAXOBOTO 3aKOHO-
JaTeNBCTBA Y KPauHBI B COOTBETCTBUH C €BPONIEHCKUMY CTaHIAPTAMU IPOIOJIKACTCS.

[IpoananusupoBaB 3akoHoAaTenbcTBO EC B OTHOIIGHHM CTPaxOBaHHSA, MPEXIE BCETO XOTEIOCH OBl
octaHoBUThCs Ha JlupektuBe EBpormeiickoro napnamenta u Cosera ot 16 centsops 2009 r. 2009\103\EC
OTHOCHUTENIFHO CTPaxOBaHHUS T'PAKIAHCKOM OTBETCTBEHHOCTH B YacTH WCIOJIB30BAHHSA aBTOTPAHCIIOPTHBIX
CPEACTB, a TaKKe coOII0AeHHs 0053aTeNLCTBA IO CTPAXOBAaHUIO MOI00HON OTBETCTBEHHOCTH [11].
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YKka3aHHBIN aKT SBISACTCS HE TOJHKO OCHOBOITOJIATAIONIUM BJIEMEHTOM B PETYIMPOBAHUU CBOOOIHOTO
MepeMEeNIeHHs] TPAHCTIOPTHBIX CPEACTB B EBpomeiickoM coro3e, B HeM KOAU(PHUIMPOBAHBI BCE MPEABIAYIINE
mate aupektuB EC 00 aBTOCcTpaxoBaHWM, KOTOpPBIE YK€ YTpaTWwin cuiy. JupekTmBa mperycMaTphBaeT
HEO0OXOIMMOCTh CTPaXOBaHHS T'PAXKIAHCKON OTBETCTBEHHOCTH BCEeX aBTOTpaHCIOPTHHIX cpenctB B EC. Co-
[JIACHO TOJOXKEHUSIM JIUPEKTHBBI TOCYIapCTBO-yYaCTHUK NMPUHUMAET Mephl, HEOOXOAUMBIE JJisi oOecrieye-
HUSl TIOKPBITHS CTPaXOBaHUS TPAKIAHCKOW OTBETCTBEHHOCTH OTHOCHUTENHFHO HWCIOJB30BAHHS aBTOTPAHC-
MMOPTHBIX CPEJICTB, KOTOPHIC OOBIYHO MPEOBIBAIOT HA €€ TePpUTOpPHH. ['oCydapcTBa rapaHTUPYIOT OTMEHY
MOTPAaHUYHOTO KOHTPOJISA HA CTPAXOBAHUE TPAHCIIOPTHBIX CPEACTB.

JupekTrBa rapaHTHpPYeT HAAEKHYIO 3aIUTy TPETHUX JIHIl, KOTOPHIE CTaM YYaCTHHKAMHU JOPOKHO-
TPAHCIIOPTHOTO TPOHCIIECTBHS, B TOM YHCJIE BRI3BAHHOTO HEM3BECTHBIMU JIOO HE3aCTPaXOBAaHHBIMHU TPAHC-
MOPTHBIMU cpeicTBamMu. B JlupekTuBe 00 aBTOCTpaxOBaHHUH MPETyCMOTPEHO, YTO CTPaXOBaHHE MOKPHIBACT
JUYHbIE TTOBPEXACHUS M UMYIIECTBEHHBIN yIIepO, KOTOPHIN MONYYHIIH MENIeX0 Ik, BEIOCUTIEIUCTHI U JIpPY-
T'He TOJIH30BATEIH IOPOT, KOTOPBIE HE SBISIFOTCS IMOIB30BATEISIMHA aBTOTPAHCIOPTHBIX CPEICTB, HO KOTOPHIE
BCIICJICTBUE JOPOKHO-TPAHCIIOPTHOT'O MPOUCIIECTBUSA MPU YYACTUU aBTOTPAHCIOPTHOTO CPEACTBA MUMEIOT
MpaBo Ha MOJIYYCHUE KOMIICHCAIIUU COTJIACHO HAIMOHALHOMY IPaKJAHCKOMY 3aKOHOAATEILCTRY.

JupekTrBa npegycMaTprBaeT TAkKe ONpeAeTICHHbIE MUHUMAIIbHbBIE pa3Mephl KOMITEHCAIINH 32 MMPHYH-
HeHHBIN ymep0. CornacHo JupekTuBe 00 aBTOCTpaXOBAaHUH BCE 00SI3aTEIILHBIC CTPAXOBHIC MTOIHCHI JIOJKHBI
MOKpBIBaTh BClO TeppuTopuio EC Ha OCHOBaHMU OJHOM MPEMUU U Ha MPOTSLDKEHUM BCETO CPOKa JAEHCTBUS
JIOTOBOPA, B TOM YHCIIE Ha MPOTSHKEHUH MEPHUOa, KOTAa TPAHCIIOPTHOE CPEICTBO OCTABaJIOCh HA TEPPUTO-
PHUH IPYTOro TOCyAapCcTBa-y4acTHUKA.

Heo0Oxoaumo Takke moauepKHyTh, 4TO JIMpeKTHBa HE pEeryIupyeT BOMPOCHI TAK HA3EIBAEMOTO KOMOU-
HUPOBAHUS CTPAaXOBaHMS, KaKk (OPMBI CTpaxoBaHUs, P KOTOPOH OJWH CTPaXOBOW IMOJNUC OOecriedrBacT
MTOKPBITHE HECKOJIBKIX BUIOB PUCKOB.

XapakTepHoit 0cOOEHHOCTHIO JIMPEKTHBBI MOKHO HA3BaTh TO, YTO JAHHBIM JOKYMEHT MpeayCcMaTpUBa-
€T MEXaHM3M KOMIICHCALIUU JJI1 MECTHBIX kuteneil crpan EC, koTopsle mocTpagaiu BCASACTBUE JOPOKHO-
TPAHCTIOPTHOTO MPOMCIIECTBHS, BRI3BAHHOTO aBTOTPAHCIIOPTHBIME CPEACTBAMH JIPYTOi CTpaHbl. JupeKkTuBa
TaK)Ke yCTaHABJIHMBAET YPPEKTUBHBIA MEXaHU3M I OBICTPOTO YPETYJIUPOBAHUS MPETCH3UH, KOTOPHIC BO3-
HUKAIOT BCIEACTBUE JOPOXKHO-TPAHCIOPTHBIX IMPOUCHICCTBUM, KOTOPBIC MPOU3OILIN 3a IMpeAeIaMu MecTa
npoxuBaHus norepresmero pesuaenta EC. CoracHo ee MoI0KeHUsIM OHa MTPUMEHSETCS K TOCTPaJaBIIinM
CTOpPOHaM, KOTOpBIE ABISIOTCS PE3UACHTAMH TOCYIapCTBA-y4aCTHUKA U UMEIOT MPaBO Ha MOJIYYEHHE KOM-
MEHCAIlMM B OTHOIICHWHU Jto0oro ymepba nuO0 MOBPEXKACHUS, MOHECCHHBIX BCJCICTBUE JIOPOKHO-
TPAHCIIOPTHOTO MPOWCIIECTBHUS, KOTOPOE MPOU30IIO B TPETHUX CTPaHaX, HAI[OHAIBHBIE CTPaxoOBbIe OIOPO
KOTOPBIX MPUCOEIUHIIIUCH K CHCTEME 3€JIeHBIX KapT, B TOM CiIy4ae, KOrja Takoe JIOPOKHO-TPAHCIIOPTHOE
MIPOUCIIECTBUE BBI3BAHO MCIOJB30BAHUEM 3aCTPaXOBAHHBIX aBTOTPAHCIOPTHBIX CPEICTB U TaKUX, KOTOPHIC
0OBIYHO MTPEOBIBAIOT HA TEPPUTOPUHU TOCYIAPCTBA-YIACTHUKA.

JupekTrBa 00 aBTOCTpaxOBaHUH TaKXKe NETAIFHO PETYIHPYET MpaBa CTpaxoBaTelnsd. Tak, COrllacHO ee
MOJIOKEHHUSM TOCYJapCTBa-YIaCTHUKH 00ECIIeUnBaIOT MPaBO COOCTBEHHHKA TOJKCA B JIF00OE BpeMs TOAaTh
3arpoc O MOJTyYCHUH BBIITUCKHA OTHOCHTEIHHO TPEOOBAaHUH TPETHEH CTOPOHEI 10 CTPAXOBAHUIO TPAKIAHCKOM
OTBETCTBEHHOCTH TIO0 aBTOTPAHCIIOPTHOMY CPEJNICTBY WJIM CPEACTBaM, Ha KOTOpPbBIE PAacCHpOCTpaHSIETCS CTpa-
XOBOM KOHTPAKT, IO KpaitHeil Mepe, 3a IPeIbIIyIIHe IATh JET KOHTPAKTHRIX OTHOIICHHH. CTpaxoBoe mpe-
npusTHe 00 OpraH, KOTOPBIH MOXKET OBITh ONPENCICH rOCY1apCTBOM-YYaCTHUKOM JIJIsl IPOBEACHUS 005132~
TEJIHHOT'O CTPAXOBAHUS WU MPEJOCTABICHUS TaKUX BBIMHCOK, MPEIOCTABISCT COOCTBEHHUKY MOJIUCA TaKYHO
BBINIICKY HE MO3JHEee 4eM uepe3 15 aHei co JHS moaayu 3ampoca. ITO JaeT BO3MOXKHOCTD CTPaXxOBaTEISIM
MEPEXOUTH OT OJHOTO CTPAXOBIINKA K IPYTOMY.

BaxnpimM nosnoxkeHueM JIMUpeKTUBBI Tak:Ke MOXHO CUUTATh HOPMY O CO3JaHUU OpraHa, KOTOpHIM ra-
PaHTUPYET, YTO TIOCTPAIABIINN HE OCTaHETCs O3 KOMITCHCAITUH, KOTIa aBTOTPAaHCIIOPTHOE CPEACTBO, KOTO-
poOe COBEPIIHIIO JTOPOKHO-TPAHCIIOPTHOE TPOUCIICCTBHE, HE 3aCTPaxOBaHO JIN0O HE WIECHTU(QHUIIMPOBAHO.
Cornacno JlupekTrBe OCHOBHOW 3a/layeii 3TOr0 OpraHa sBJIsSETCS MPEeIOoCTaBICHUE KOMIICHCAIUU, IO Kpai-
Hel Mepe, 10 MpeeNbHBIX 3HAU€HUI CTPaxOBOTO 0043aTeNbCTBA 32 YIIepO UMYIIECTBY WM JIMYHOE TTOBpPE-
KJICHUE, COBEPIICHHOE HEUACHTU(DUIIMPOBAHHBIM aBTOTPAHCIIOPTHBIM CPEICTBOM.

OCHOBHBIM HOPMAaTHBHO-IIPABOBBIM aKTOM B 3TOH cdepe B YKpauHe BBICTYMaeT 3aKOH YKpPaWHBI
«O0 00s13aTENBHOM CTPaXxOBaHUU T'PAKIAHCKO-TIPABOBOW OTBETCTBEHHOCTH COOCTBEHHHKOB HA3EMHBIX
TPaHCIOPTHBIX cpeacTB» oT 1 utonsg 2004 r. [9]. JlaHHBIM 3aKOHOM PETYIHPYIOTCS OTHOIICHUS B cepe 00s-
3aTeIBHOr0 CTPaxXOBaHUs T'PaKIAHCKO-TIPABOBON OTBETCTBEHHOCTH COOCTBEHHHWKOB HA3€MHBIX TPaHCIOPT-
HBIX CPEJICTB, U OCHOBHOW HANPaBJICHHOCTHIO TaHHOTO 3aKOHA SBJsieTcs o0ecnedeHne BO3MeeH s yiepoa,
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MPUYUHEHHOTO JKU3HH, 3[I0POBBI0 M UMYIIECTBY MOTEPIIEBIINX MPH JKCIUIyaTallid HA3€MHBIX TPaHCIOPT-
HBIX CPEICTB Ha TEPPUTOPUN Y KPAUHBI.

Hecmotps Ha pa3Hyto cdepy peryiaupoBanus, 3akoH YKpauHbl «O0 0053aTeIbHOM CTPaXOBaHUHU TpaXkK-
JAHCKO-TIPaBOBOM OTBETCTBEHHOCTH COOCTBEHHHMKOB HAa3€MHBIX TPAHCIOPTHBIX CPEACTB» B LIEJIOM OTBEYAET
CYIISCTBYIOIIMM MEXAYHApOJHBIM cTaHAapTaMm B 3Toi orpaciu U Jupekrtue 2009\103\EC. OxgHako ocTa-
IOTCSL OTJ/IENbHBIC TIOJIOKEHHsI HAIIMOHAIBHOTO 3aKOHOJATEIhCTBA B 3TOW cdepe, KOTOphie, MO HalleMmy
MHEHHIO, CIIeyeT YCOBEPIICHCTBOBATE.

Bo-nepBbIX, TUMUT OTBETCTBEHHOCTH CTpPaxOBIIHMKA. Tak, COTNIACHO 3aKOHY OOS3aTeNbHBIN JUMUT
OTBETCTBEHHOCTH CTPAaxXOBIIMKA 3a Bpel, MPUYMHEHHBIH MMYIIECTBY MOTEpPIIEBIIETO, cocTaBiser 25500
TPUBEH Ha OAHOrO MoTepneBuiero. B cnydae, korga oOmuil pa3Mep Bpeaa Mo OJHOMY CTPAaXOBOMY CIydaro
NPEBBIIIAET MATUKPATHBIN JUMHUT OTBETCTBEHHOCTH CTPAaXOBIIMKA, BO3MEILECHHE KaKAOMY IMOTEPIEBLIEMY
MPOMOPIIMOHAIBHO YMeHbIIaeTcs. [lo HamemMy MHEHHIO, TUMHUT OTBETCTBEHHOCTH CTPaxXOBIIHMKA 3a BpEN,
MPUYUHEHHBIN BCJIEICTBUE OKCIUTyaTallid aBTOTPAHCIOPTHBIX CPEACTB, HE COOTBETCTBYET HBIHEIIHEMY
BPEMEHH U JI0JDKEH OBITh IEPECMOTPEH B CTOPOHY YBEJIMUCHHS.

Bo-BropriX, mpeanaraeM YHOJTHOMOYUTH MOTOpPHOE TpPAHCIIOPTHOE CTpaxoBoe OHOpPO YKpauHBI
YCTaHABIIMBATh CTPAaXOBOE MPEANPHITHE, KOTOPOE 3acTPaxoBajo TPaXKAAHCKYI OTBETCTBEHHOCTH
OTHOCHUTENILHO HCIIOJIb30BAHUSI WHOCTPAHHOTO aBTOTPAHCIOPTHOTO CPEJCTBA, COBEPIIMBILIETO JIOPOKHO-
TpaHCHOPTHOE mpouciiecTBre. To ectk MOTOPHOMY TPaHCHIOPTHOMY CTPaxOBOMY OIOpO YKpawHBI clieLyeT
nepeaarts (QyHKIUIO HHGOPMALMOHHOTO IIEHTPA, KaK 3TO MPEAYCMOTpeHO B cT. 23 JIMpEeKTHUBBHI ITyTeM
nmononHeHus 1. 39.2 cr. 39 3akona YkpanHbl «0O0 0053aTeTbHOM CTPaXxOBAaHHUH T'PaKIaHCKO-TIPaBOBOW OT-
BETCTBEHHOCTH COOCTBEHHUKOB Ha3€MHBIX TPAHCIIOPTHBIX CPENICTBY.

Takum 00pazoM, MPOBes CPaBHUTEILHBIN aHAIU3 3aKOHOAATENILCTBA YKPAaUHbBI C 3aKOHOIATEIILCTBOM
EC B cthepe cTpaxoBaHusi, MOKHO CIIe/IaTh BHIBOABI.

B EC oco0oe BHHUMaHHE yAENSETCS TUIATEKECIIOCOOHOCTH CTPaxOBBIX KommaHwid. 22 ampens 2009 r.
obuta mpunsata JupexktuBa EBponeiickoro coroza (Solvency II), cormacHO KOTOpOH W3MEHHIICS PEXUM
JOCTaTOYHOCTH KamuTana. YCTaHOBIEHHE Oonee XECTKUX YCIOBUH JOCTATOYHOCTH Kamurtana Oyner
CIoCcOOCTBOBAaTh YMEHBIIEHHIO PHCKAa HEIJIaTe)KEeCIIOCOOHOCTH CTPaxXOBIIMKA, YOBITKOB MOTpeOWTENs
U JecTabuiu3anumu CTpaxoBoro peiHKA. B 3akone Ykpawmusl «O crpaxoBanum» ot 7 MapTta 1996T.
HE OTOOpa)KEHBI YCJIOBHS IUIATEKECIIOCOOHOCTH CTPAaxOBLIMKA, KOTOpBIE MpexycMoTpeHsl B Solvency II.
B wactHOCTH, pa3Mep yCTaBHOTO KaluTajla CTPaXxOBIIMKA HE OTBEYAET COBPEMEHHBIM peausiM.

Taxxe B 3akone YkpanHbl «O0 00513aTeILHOM CTPaXxOBaHUU TPAXITAHCKO-TIPABOBON OTBETCTBEHHOCTH
COOCTBEHHHKOB Ha3€MHBIX TPAHCHIOPTHBIX cpenacTB» oT 1 mromst 2004 r. mpemaraeM yBEIHMYUTh JTUMHUT OT-
BETCTBEHHOCTH CTPAaxOBLIMKA, a TaKKe IMPeJOCTaBUTh MOTOPHOMY TpPaHCIIOPTHOMY CTPaxoBOMY OIOpO
VYkpanHsl (yHKIHIO HMHPOPMALMOHHOTO LEHTPAa JOPOKHO-TPAHCIIOPTHBIX IPOUCIIECTBUH, Kak 3TO
npexycmotpero ¢r.23 Jupekrussl 2009\103\EC.

B 3akmroueHme XOTeNmOCh OBl OTMETHTH, YTO pa3BUTHE OTHOMICHWH C EBpomeiickuM Ccoro3oMm
B 3HAUUTENHHON CTENEHU 3aBUCUT OT 3aKOHOJATENbHOIO 3aKPEIUICHUS] HeOOPaTUMOCTH PHIHOYHBIX MPEBpa-
uieHui B YKpaune, KoTopas OyAeT CBHUIETENLCTBOBATh O TOTOBHOCTH HAlIEH CTPaHBI BHIMOJIHATH B3STHIC Ha
ce0s MeXTyHapOAHbIe 00s3aTelbcTBa. ['apMOHHM3aINs 3aKOHOIATENBCTBA, KOTOpas JIOJDKHA CO3JIaTh TPaBo-
ByI0 0a3y /st Oymymiero @wieHcTBa YKpanHsl B EC, siBisieTCs OCHOBHBIM HAIPaBJICHUEM ITOCTEIIEHHON WHTe-
rpauuu YkpauHsl B EBponeiickuii coros.
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EyponaJiblK 0JaKTbIH CTAHAAPTTAPbIHA COMIKEC Y KpanHa
CAKTaH/AbIPY 3aHHAMACBIH XKeTLIAIpy

Maxanaza Eyponanslk ofak HeH YKpanHaHbIH CaKTaHABIPY 3aHHAMAChIHA TajJay JKYpPri3iiani. ABTOpMEH
CaKTaHIBIPY YHBIMIAPBIHBIH TeJeMKaOineTci3airi Typainsl JIMpeKTHBAaHBIH HETI3Ti KbIpJIapbl aTasblil
KOPCETUI/II )KOHE OHBIH epexeliepiHe OChbI calaJarbl YKpanHa 3aHJapbIHbIH epeXeNepiMeH CalbICThIPMAIbl
cumaTTaMa JKYpri3iimi. Atam ailTKaHIa, YKpanHa 3aHHaMachIMEH KapacThIPbUIFAaH CAKTAaHIBIPYIIBIHBIH €H
TOMEHI1 JKapFbUIBIK KamuTanbl Eypomanbslk OMaKTHIH Kasipri jkarmaillappl MeH TajalnTapblHa CoHKec
KeNMEHTIHI Typanbl aWThUIAbl. Makajiaga aBTOKONIK KypajigapblH IaiijiajlaHyFa KaThICTBI a3aMaTThIK
JKAyaNKePIIUNKTI CaKTaHIBIPy Typaibl, COHAal-aKk MYHJIal JKayalnKepIIUIKTI cakKTaH[bpy OOMBIHIIA
MmingerreMeni opeiHaay Typansl 2009 xeuirbl 16 kapamanmarst 2009\103\EC Eypoma Ilapiamenti men
Kenecinin [lupexTHBachlHA epeKile Hazap aynapbuiabl. JKyprisinren Tamgayiaapasl eckepin, aBTOpMEH
VKpanHa CakTaHIbIPY 3aHHAMAChIHA ©3TepPTyJep MEH TOJBIKTBIPYJIAp €HIi3y Typajbl YChIHBICTap Oepini.
CoHbIH iLIiHIE caKTaHIBIPYIIBIHBIH JKayarKepIIiliK IIeTiH apTThIpy, COHMAal-aKk YKpauHa MoTOpibl KOk
CaKTaHIBIPY OI0POCHIHA KOCBHIMIIIA OKLIETTLIIK Oepy YCHIHBIILIBL.

Kinm ces3dep: yiineciM, caKTaHABIPY 3aHHAMAachl, CaKTaHABIPY, KaiTa CaKTaHOBIPY, CaKTaHABIPYIIEI,
CaKTaHyIIbI, TUPEKTHBA, Eypomanblk olak, a3aMaTTHIK XKayalnKepIIUIIKTI CaKTaHABIPY, CAKTAHIBIPYIIBIHBIH
JKayanKepIIIiTi.

I.V. Bulgakova

Perfection of insurance legislation of Ukraine in accordance
with standards of European Union

The insurance legislation of European Union and Ukraine is analysed in the article. An author is distinguish
the basic aspects of Directive about insolvency of insurance organizations and conducted comparative de-
scription of her positions with positions of the Ukrainian legislation in this sphere. Specified in particular, that
minimum charter capital of insurer envisaged by the legislation of Ukraine falls short of to the modern terms
and requirements of European Union. The special attention is in the article is spared to_Directive
2009/103/EC of the European Parliament and of the Council of 16 September 2009 relating to insurance
against civil liability in respect of the use of motor vehicles, and the enforcement of the obligation to insure
against such liability Taking into account the conducted analysis brought in an author suggestion about mak-
ing alteration in the insurance legislation of Ukraine. In particular, it is suggested to increase the limit of re-
sponsibility of insurer, and also to give additional plenary powers to the Motor transport insurance bureau of
Ukraine.

Keywords: harmonization, insurance legislation, insurance, reinsurance, insurer, insure, directive, European
Union, public liability insurance, responsibility of insurer.
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Protection of passengers’ rights in the field of transport services under
the laws of Ukraine and the Republic of Kazakhstan

The article compares the legislation of Kazakhstan and Ukraine in the field of legal regulation of contract for
the carriage of passengers and luggage. The authors analyzed the legal rules ensuring the protection of
passengers’ rights in the field of transport services, that is, the provision of passenger and luggage
transportation services enshrined in the laws of Ukraine and the Republic of Kazakhstan. The rights of
passenger - consumers of services for transportation by road, rail and air transport are considered as well.
Case study of passenger rights’ violation and practice-oriented materials of the Main Transport Prosecutor's
Office of the Republic of Kazakhstan on application of legislation aimed at protecting the rights and
legitimate interests of passengers have been also analyzed. New approaches to the study of this problem are
expressed in theoretical concepts formulated by the authors, as well as in the system of proposals aimed at the
improvement of civil and transport legislation.

Keywords: passenger, consumer, railway transport, air transport, passenger carriage contract, carrier, passen-
ger’s rights.

On November 11, 2014 the President of the Republic of Kazakhstan Nazarbayev N.A. in his Message to
the People of Kazakhstan «The Way to the Future» noted a new vector of the country's social and economic
policy. According to the President’s Message, the development of transport and logistics infrastructure is the
primary task for Kazakhstan [1]. The application of new forms and methods of state transport policy deter-
mined the need in the development of a scientifically grounded doctrine of the theory of transport obligation
and the improvement of current transport legislation.

Transportation of passengers takes a significant place in the activities of transport organizations. To
meet the growing demand for passenger transportation and improve the quality of their organization, the roll-
ing stock of rail, road, air and water transport has been significantly updated in recent years and track and
other arrangements are being improved as well.

The Civil Code of Ukraine (Articles 908-928) and the Economic Code of Ukraine (Articles 306-315)
define general rules for contracts on passengers and goods’ transportation. More detailed conditions of pas-
sengers, cargo and luggage’s transportation and the responsibility of the parties for these transportations reg-
ulate the charters (codes) of certain modes of transport and the rules adopted in accordance with the estab-
lished procedure. The Civil Code of Ukraine considers the transportation of passengers in Chapter 64
«Transport». The transportation of passengers is covered both by general requirements for transportation and
by special ones related to passenger transportation, in particular, Articles 910 and 911 are devoted to this is-
sue.

Under the contract for carriage of passengers, according to Article 910 of the Civil Code of Ukraine,
one party (the carrier) undertakes to transport the second party (passenger) to the destination and the passen-
ger, in his turn, undertakes to pay for an established fare. The same situation is related to the luggage deliv-
ery. The carrier undertakes to deliver the luggage to the destination and give it to the person who has the
right to get it and the person, in his turn, undertakes to pay for its transportation [2]. Under the contract for
carriage of passengers, according to Article 690 of the Civil Code of the Republic of Kazakhstan, one party
(the carrier) undertakes to transport the second party (passenger) to the destination and the passenger, in his
turn, undertakes to pay for an established fare. The same situation is related to the luggage delivery. The car-
rier undertakes to deliver the luggage to the destination and give it to the person who has the right to get it
and the person, in his turn, undertakes to pay for its transportation [3].

The peculiarity of contracting parties for passengers’ carriage is that only an individual can be a pas-
senger. If one party to an obligation is a citizen who orders a transportation service for personal domestic
needs, then he has the parties' rights to an obligation according to the Civil Code, as well as the rights of con-
sumers according to the Law of the Republic of Kazakhstan «On Protection of Consumer Rights».
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As the contract for carriage of passengers is a public contract, then the legislation on the protection of
consumer rights is applied, that is, the protection of passengers’ interests, and public legal duties are imposed
on the organization of public transport to create comfortable conditions for citizens using transportation ser-
vices. They are defined by the rules of passengers and luggage’s carriage on each transport.

The passenger and luggage carriage contract is settled in accordance with the travel ticket and luggage
receipt. The form of a travel ticket and luggage receipt is established according to the legislative acts on
transport (Part 2, Article 690 of the Civil Code of the Republic of Kazakhstan. The transport legislation
regulates in detail the relations connected with the conclusion of passenger carriage contracts, that is, the
relations connected with the sale of travel tickets.

The detailed rules regulating relations for the carriage of passengers, luggage and cargo - luggage by
railway transport are established in Articles 100-104 as follows: Ukraine railways regulations, the Procedure
for servicing citizens by railway transport, the Rules for carriage of passengers, luggage, cargo and mail by
railway transport of Ukraine. The conclusion of contracts for carriage of passengers by auto transport has its
own specific nature. Usually such contracts are concluded in a written form (a passenger ticket, contract, re-
ceipt). It is established that the contract is considered concluded from the moment the passenger buys a tick-
et. The contract concluded in this way will enter into force as soon as the passenger gets in the motor vehicle.

Carriage of passengers and luggage is regulated in general form by the Civil Code, transport charters
and codes, as well as the current Rules for rendering services on passenger carriage. This is evidenced by the
aforementioned Article 910 of the Civil Code of Ukraine and it has a referential character.

In accordance with the Rules of transportation of passengers, luggage and cargo-luggage by railway
transport of the Republic of Kazakhstan, approved by Government Decree of July 14, 2011 Ne 799, the sale
of travel tickets is carried out at ticket offices including ticket offices of passenger agencies, and (or) by
means of electronic terminals and Internet resources. However, a high wear of passenger train (68.5 %) is
observed in «Commutation service» JSC, where the lifetime of carriage rolling stock exceeds normative (i.e.
is over 28 years). «The issue on the lack of passenger equipment, which currently consists of more than 150
wagons, is also acute» - the Main Transport Prosecutor's Office of the Republic of Kazakhstan said. Because
of this, citizens have to apply to the services of illegal ticketless travel. Only within the audit carried out by
the transport prosecutor's office, 45 cases of passengers’ carriage without travel documents were re-
vealed [4].

The procedure for protecting the rights of passengers (consumers of transport services) in Ukraine is
guaranteed by the Constitution of Ukraine, the Civil Code of Ukraine, the Civil Procedure Code of Ukraine
and the Law of Ukraine «On Protection of Consumer Rightsy.

It should be noted that since the passenger acts as one of the parties in the transportation, and he is the
consumer of the service, the Law of Ukraine «On protection of consumers' rights» is applied to this type of
transportation. Thus, Part 1 of Article 4 defines the general rights of consumers of services. These include
the rights to: 1) protection of their rights by the state; 2) proper quality of products and services; 3) product
safety; 4) necessary, available, accurate and up-to-date information on the product, its quantity, quality,
range, as well as its producer (performer, seller); 5) compensation for property and moral harm caused due to
product defects (defect in products) according to the law; 6) appeal to the court and other authorized state
bodies for the protection of violated rights; 7) association in public organizations of consumers (consumer
associations).

The Article 911 of the Civil Code of Ukraine contains a list of passengers' rights:

1) to get a seat in the transport according to a purchased ticket;

2) to bring with you one child under the age of six free of charge without the right to occupy a separate
place;

3) to buy children's tickets at a reduced price for children from the age of six to fourteen;

4) to carry hand luggage with you free of charge within the limits set by the transport codes (charters);

5) to do not more than one stop on the way extending the validity of travel documents (ticket) for no
longer than ten days, and for the entire duration of illness, in case of illness;

6) to refuse to travel, return a ticket and get back a full or partial cost of the ticket. It depends on the
date of returning a ticket according to the rules established by the transport codes (charters);

7) to get a full and time-sensitive information on the time and place of transport’s departure on route
noted in the transport document (ticket) [2].

However, this list is not entire and can be supplemented by other laws or administrative ordinance de-
pending on the transport.
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Thus, by comparing the rights of consumers and the rights of passengers, it is possible to form a system
of consumer rights for transport services. So, the consumer of transport services (the passenger) has the right
on: getting a safe transport service; getting the service of a proper quality; getting a necessary information for
the organization of passenger’s carriage; compensation for harm according to established procedure caused
by providing unsatisfactory services [5].

The basic rights and obligations of the carrier are specified in Article 690 of the Civil Code of the
Republic of Kazakhstan, in the definition of the contract for carriage of the passenger. The main duties of the
carrier: transport of the passenger to the destination and if the passenger registers his luggage, the carrier
must deliver the luggage to the destination and give the luggage to the person entitled. The duties of the
carrier are not limited to the above duties. He must also have a license providing the right to transport; en-
sure the passenger’s safety, create the necessary conveniences and service conditions; prompt transportation
and safety of the luggage if the passenger registers it; provide traffic safety; provide the client with freedom
of transport choice in the market of transport services; insure his civil liability to passengers in the proce-
dure defined by the legislative acts of the Republic of Kazakhstan on compulsory insurance.

Individual rights and obligations of the carrier and the passenger are defined in the passenger carriage
contract.

The duties of the carrier in the passenger carriage contract can be divided into two groups according to
legal regulation: the duties established by the transport legislation and rights and obligations determined by
the contract of carriage.

The first group of the carrier’s obligations includes: timely provision of transport; transportation of the
passenger and the luggage if the passenger registers it to the destination; ensuring the passenger’s safety,
creation of the necessary conveniences and service conditions on the way; ensuring the safety of luggage.

In practice, there are facts of violation of the passenger's right to quality of service on the part of the
carrier. For example, there are no necessary facilities for disabled people in railway station buildings and
some railway station buildings are not equipped with appropriate ramps and lifts for the disabled. The results
of the audit of railway stations’ activities and wagons also show numerous violations of the requirements of
sanitary rules and regulations. This situation is wide-scale and is one of the causes of improper sanitation of
wagons and violations of passengers' rights.

The carrier must ensure transport for passenger carriage in time and ensure departure in accordance
with the established schedule on route. In practice, numerous violations of passengers' rights have been iden-
tified in the activities of enterprises providing services in air transport. The results of the inspection show the
inadequate quality of services provided. The growth of delays in the passengers’ carriage, the loss of luggage
and the violation of the passenger’s rights in the provision of transportation services continue. One of the
reasons for delaying flights and affecting the regularity of flights is the insufficient number of the standby
aircrafts. According to the Main Transport Prosecutor's Office of the Republic of Kazakhstan, this is facili-
tated by the lack of corresponding legal regulation of the procedure for reserving aircrafts and their further
use, as well as the established standard for the number of check-in desks in terminal buildings. A serious
concern is the increase of cases of loss and delay of passengers’ luggage.

In case of non-fulfillment or improper fulfillment of the obligations for transportation, the parties bear
responsibility established by current Code, legislative acts on transport and other legislative acts (Article 701
of the Civil Code of the Republic of Kazakhstan).

According to Article 20 of the Law on Transport in the Republic of Kazakhstan, the carrier bears prop-
erty responsibility for harm caused by inflicting death or damaging the passenger's health during transporta-
tion unless he proves that the damage arose from the victim’s intent or force majeure. Every consumer has
the right to purchase a quality and safe goods (work, services).

According to Article 21 of the Law of the Republic of Kazakhstan «On Protection of Consumer
Rights», moral harm caused to a consumer as a result of the violation of his rights done by the seller (manu-
facturer, performer) and legitimate interests provided for by the legislation of the Republic of Kazakhstan on
the protection of consumers' rights is subject to compensation through seller's (manufacturer’s, performer’s)
fault in the amount determined by the court, unless otherwise provided by the laws of the Republic of Ka-
zakhstan.

In the course of inspection by the transport prosecutor's office it was established that the Carrier's re-
sponse to the passenger's application done by Kim R. V. (Ne-18-10 / K-1766.1 of 22.09.2014, signed by
Kangaliyev A.Zh.) has no information on compensation or refusal to compensate for moral harm and the
amount of lost earnings for the period of temporary incapacity for work, i.e. these arguments have not been
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considered. Also, in response to passenger Kim R.V. the procedure for appealing against the decision was
not clarified [4]. Thus, the carrier did not provide an objective and comprehensive review of the appeal done
by Kim R.V., which entailed a violation of the applicant's rights.

The facts mentioned above allow us to conclude that the measures taken to enforce acts of procuracy
supervision and collegial decisions on the part of railway and air transport enterprises are insufficient.

If we analyze transport legislation, then there is a lack of strictly formulated criteria for the safety of
transport services. According to scientists, safety is the lack of unacceptable risk related to the possibility of
causing any harm to life, health and property of citizens, as well as the environment. Thus, it can be conclud-
ed that the essence of safety is not to harm the life, health of the passenger and / or his property and luggage
while providing transportation services. It is important to note that, from consumer policy’s viewpoint, state
supervision over technical condition of transport and the quality of transport services is of great importance.
This is noted in all legislative and legal acts that regulate this branch. Thus, in the Rules for the provision of
passenger motor transport services, the main thing is undoubtedly the protection of the interests and rights of
passenger-consumers when organizing all types of transportation. In particular, when passengers are trans-
ported by buses (in regular, regular special, irregular mode and route taxi mode), the following regulations
are defined: the rights and obligations of the participants in the transport process; safety and reliability of
transport; conditions for the opening and closing of urban and suburban routes; conditions of passengers’
insurance against accidents in transport, etc. The carrier or an authorized person must have a document con-
firming the qualification and must transport the passenger safely to the destination and to deliver the luggage
to the destination and hand it over to the passenger if he registers it.

Supply and demand for transport are determined by the ability of transport users to pay for transport
services and the production capacity of the transport system to meet them [6].

Users of transport services are not interested in the costs on improving the quality of the provision of
these services and methods on improving the competitiveness of transport. When going by passenger
transport, passengers pay attention not to the service itself, but to their opinion, which they have at each stage
of the trip in the process of rendering services. They try to compare the price and service offered by you or
other transport, and draw conclusions for themselves, whether the price corresponds to the level and quality
of the services it provides.

The quantity of passengers’ demand is influenced by factors that are very closely connected. These fac-
tors are divided into subjective and objective.

Subjective factors affecting the passengers’ demand according to the mode of transport include:

1) solvency of passengers: tariff (price), quality of providing services for passengers and various types
of services on a particular mode of transport;

2) fare, quality of transportation, availability of various modes of transport, level of competition in the
transport market.

The objective factors include:

1) social and political stability of the country and regions, population growth and population distribu-
tion according to the place of residence;

2) degree of inflation, siting of labor forces and production, development of social production and actu-
al level of population’s income.

3) economic security of regions, climate, amount of precipitation and lay of land.

Ensuring efficient passenger transportation requires marketing research of passenger transportation and
meeting their needs at a high level.

According to experts, the main criteria for the quality of passenger service are: frequency; variability;
speed of transportation; safety of the trip; convenience when buying a ticket; compliance of service and ser-
vice requirements; behavior of drivers regarding passengers [7]. Although consumer protection legislation
does not include quality of service criteria, it guarantees each consumer the right to the proper quality of ser-
vices.

Informational satisfaction of the passengers’ needs established in Article 911 of the Civil Code of
Ukraine, that is, passengers must be informed in some way about the time and place of departure of the
transport according to the route noted in the transport document. So, according to the «Rules of transporta-
tion of passengers, luggage, cargo and mail by railway», passengers should be given a certain information.
For example, according to paragraph 2.1., at each station (passenger building) on the stand, there is a timeta-
ble for passenger trains, direct trains and trailing cars for the given station. The timetable for passenger trains
consists of two separate parts: arrival of trains to the station and departure of trains from the station, p. 2.4.
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At each station, passengers are given free information about the availability of seats at the time of the request
in all trains departing from this station, paragraph 2.5. Information on the fare is provided through online
help systems or through information desks and other information. In accordance with paragraph 2.19., the
stationmaster is obliged to accept daily passengers regarding the departure and service at the station. It can
be concluded that if passenger’s certain rights are violated, he will be able to apply to the stationmaster [8].
For example, in practice, the most common violations of passengers' rights and legitimate interests in avia-
tion transportation are cases of cancellation and delay of flights.

The carrier, canceling or delaying the flight, must provide the passengers with explanations regarding
the reasons for cancellation or delay of the flight on their request. If it is necessary to ensure the timely trans-
fer of passengers to connecting flights, the carrier should offer them alternative routes of transportation at the
first opportunity.

So, if an international flight was delayed for a long time and the carrier did not give any proper infor-
mation about the reasons for the flight delay, did not provide food and drinking water, did not provide ac-
commodation in the hotel for waiting, due to a long delay of the flight; did not provide an opportunity to call
for flight delays free of charge, etc., then passengers can apply to the official representative office of the air
carrier with the corresponding claim in a written form, where they can make a complaint about the inappro-
priately rendered air transportation service and a proposal to provide a proper compensation for the violated
rights of the passenger.

A citizen, whose rights have been violated by an air carrier, is able to apply to the court with a civil
claim to protect his violated right according to the provisions of Part 2 of Article 104 of the Air Code of
Ukraine. When applying to the court, in accordance with Part 1 of Article 60 of the Civil Procedure Code of
Ukraine, each party must prove the circumstances to which he refers as the basis for his demands and claims.
Any facts may be the evidence on the basis of which the court establishes presence or absence of circum-
stances justifying the claims and objections of the parties and other circumstances relevant to the solution of
the case (Part 1, Article 57 of the Civil Procedure Code of Ukraine) [9].

As we see, the implementation of protection of passenger’s rights can be carried out both judicially and
extrajudicially by applying for the protection of his rights directly to the carrier, to government agencies and
public organizations.

Nowadays, when regulating transport relations in carrying the passengers and their luggage, there are
two main problems connected with:

1) creation of a perfect and codified regulatory framework in the field of transport;

2) providing a high level of transport services that meet the world's requirements and satisfy the inter-
ests and needs of a passenger.
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Ykpanna xoHe Kazakcran Pecny0iuKacbhbIHbIH 3aHHAMAJIAPHI 00 bIHIIIA
KOJIKTIK KbI3MeT KOpPCeTY CAJAChIH/IA KOJIayIbLIAPAbIH KYKbIKTAPbIH KOPFay

Makanaza >KoIaymibsl )KeHe TeHAEeMe XKYKTI TachIMaJay IIapThIH KYKBIKTHIK peTTey canackinaarsl Kasakcran
XKOHe VYKpaMHa 3aHHAMaJlapblHa CajbICTBIPMAJbl TaNjay JKYPriinreH. ABTOpIAap KOJNIKTIK KbI3MET
kepcerynep YkpauHa jxoHe Kazakcran PecnyOnukachbIHbIH 3aHHAMaJlapblHAA OEKITiNIreH >konaynibuiap MeH
KOJI JKYKTepiH TachIMainjay OOWBIHIIA KbI3MET KODPCETY CalachIHAAFbl >KONAYIIbUIAPABIH KYKBIKTAPBIHBIH
KOPFaJIyblH KaMTaMachl3 €TETiH KYKBIKTBIK HOpPMaJapibl 3epTTereH. ABTOMOOWIIb, TEMIp XOJ JKOHE oye
KONIKTepIMEH TaMchbiMainjay OOWBIHIIA TYTHIHYIIBI-KOJIAYIIBUIAPABIH  KYKBIKTaphl  KapacTHIPBULABL
KomaymeimapaplH - KYKBIKTapBIHBIH Oy3piry  (akTinmepi OoifpiHmIa Toxipube Mblcanmapel, Kaszakcran
Pecmry6nkacs! bac keltik mpoKypaTypachIHBIH 3aHHaAMaHBI KOJIIaHy OOMBIHIIA ToXipuOe MaTepHaigapbiHa
Taujaynap oSkacaiFaH. ATaIMBIII MACENIeHI 3epTTeyre JkKaHalla KaJaMaap aBTOpJIapMeH o3ipJIeHreH
TEOPVSUTBIK  TYXKBIPBIMIAp/a, COHIAaH-aK a3aMaTTBIK J>KOHE KeJIiK 3aHHAMAachlH >KEeTUINipy OoMbIHIIA
YCBIHBICTAp JKYHeciHae OenrineHmi.

Kinm ce30ep: »onayuibl, TYTBIHYLIBI, TEMIp JXOJ KeJIiri, aye KeJiri, aBTOMOOHJIb KOJIiri, >XOJIayIbl
TachbIManzay IapThl, TACHIMAIAAYLIEI, )KONAYIIBl KYKBIKTAPEI.

E.H. KmoeBa, I'.A. UnbsacoBa

3amura npaB naccaxxupos B cepe TPAHCIOPTHOTO 00CTYKMBAHUS
110 3aK0HO/AaTeNbCTBY YKpaunbl U Pecny6ukn Kazaxcran

B craTbe npoBeeH CpaBHUTENBHBIN aHANMN3 3aKoHOAaTeNnbCTB Kaszaxcrana u YkpauHsl B 00JaCTH MPaBOBOTO
pEryIupoBaHus JOroBOpa MEPEBO3KU MacCaxupoB U Oaraxa. [IpoaHann3upoBaHbl MpaBOBBIE HOPMBI, 00Oec-
TIEYNBAIOIIYE 3aIIUTY MpaB ITACCAXUPOB B cepe TPaHCIOPTHOrO OOCIYKMBAHHMS — OKa3aHHS YCIYr MO
TIepeBO3Ke Maccaxupa u Oaraxa, 3aKpeIvieHHbIe B 3aKOHOAATeNbCTBaX YKpauHbl u Pecybmmku Kasaxcran.
PaccmarpuBaroTcs IpaBa MAcCaXHPOB — TOTpeOHTENell yCIyr 1o TepeBO3Ke aBTOMOOWIBHBIM,
JKETIE3HOZOPOXKHBIM M BO3IYIIHBIM TPAaHCHOPTaMH. AHAIM3UPYIOTCA MPAKTUYECKHE NPHUMEPH! 10 (akTam
HapyIICHUs MpaB MacCaXupa, MpakTHUECKHe MaTepuasl [ 1aBHOI TpaHCHOPTHON NMpoKypaTypsl Pecrybnnku
Ka3zaxcraH mo NpHMEHEHMIO 3aKOHOJATeNIbCTBA, HATPABIEHHOTO Ha 3aIIUTY MpPaB U 3aKOHHBIX WHTEPECOB
naccaxupoB. HoBble MOAX0ABI K HCCIIEIOBAHMIO JAaHHON NMPOOIEeMbl BBIPAXKAIOTCS B CHOPMYITHPOBAHHBIX
aBTOpaMH TEOPETHUYECKUX IOJNIOKEHHAX, a TaKKe B CHUCTEME IPEANOKEHHH I0 COBEPIIEHCTBOBAHUIO
rpaXkJaHCKOr'0 U TPAHCIIOPTHOI'O 3aKOHOATEIILCTBA.

Knrouegvie cnosa: raccaxxup, HOTpe6I/ITeIII), )Ke.IIeSHOZ[OpO)KHBIﬁ TpaHCHOPT, BO3IIyU_IHI)II71 TpaHCIOPT,
JAOTOBOP IIEPCBO3KHU MaCCaAXKNpPa, IEPEBO3YHK, IIpaBa Imaccaxxupa.
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IlonsiTHe MHBECTHIITHOHHOTIO KOHTPaKTa: MOCTAHOBKA HpOﬁJIeMLI

B cratee paccMaTpuBaroTCs BOIIPOCHI MOHATHS MHBECTHIHOHHOTO KOHTPAKTa KaK J0TOBOPA, OMIOCPEAYIOIIETr0
OTHOIICHUS MEX/y HHBECTOPAMH M HHBECTHTOPAaMH. ABTOPHI IIOJHUMAIOT IIPOOIEMy 3aKOHOJATEILHOTO 3a-
KpEIUTCHNS] TOHATHUS MHBECTHIMOHHOTO KOHTpakTa. IIpoliecc MHBECTHPOBAaHHS (BIOXKEHHS CPEICTB), Kak
TIPaBHJIO, OTIOCPEIYETCS Pa3HOOOPa3HBIMHU I'PAKAaHCKO-IIPABOBBIMH JOTOBOPHBIMH KOHCTPYKIHSIMH, OJJHON
W3 KOTOPBIX SIBISIETCS MHBECTUIMOHHBIH KOHTPAKT. BMecTe ¢ TeM B Ka3aXCTaHCKOM 3aKOHOJATENILCTBE OTIpe-
JeTIeHHe «MHBECTUIIMOHHBIH KOHTPAKT)» COAEPXKUTCS JIUIIbL B y3KOM cMbIcie B IIpeampuHuMaTeIbckoM Ko-
JIeKCe U TO013aKOHHBIX HOPMAaTUBHBIX MIPABOBBIX akTaX. KoauduimpoBaHHbIi akT NpH3BaH peTyIupoBaTh UH-
BECTHLIHOHHBIE KOHTPAKTHbIE TIPABOOTHOLIEHHS. [ pask1aHCKHH KOJIEKC 1 MHbIE 3aKOHBI HE COJEPKaT JIeraib-
HOTO OTIPE/ICNICHUs] TOHSTUSI «MHBECTUIIMOHHBIM KOHTPAKT». Ha ceroqusImHuii 1eHs JeraabHO He ONpeeneHa
CHCTEeMa JJOTOBOPHBIX ()OpM MHBECTHPOBaHNUS. B mponecce M3ydeHUs MOHATHS HHBECTUIMOHHOTO KOHTPAKTa
aBTOPHI (OPMYJIUPYIOT OCHOBHBIC TIPU3HAKH, C IOMOMIBI0 KOTOPBIX MOYKHO OTHECTH TOT WIIM HHOIM KOHTPaKT
K MHBECTHI[HOHHOMY. V3ydeHBI TeopeTHIecKie KOHIETIHN yISHBIX-TIPABOBE/IOB K TIOHUMAHHIO HHBECTHIIH-
OHHOTO KOHTPAKTa.

Kniouesvie cnosa: MHBECTUIMOHHBIH KOHTPAKT, WHBECTHI[HU, WHBECTOP, MHBECTUTOP, MPEIMET JOroBopa,
TpU3HaKN KOHTpakTa, [Ipeanpunnmarensckuit kogekc Pecmy6nukn Kaszaxcran, rpakiaHckoe 3aKOHOAATENb-
CTBO, CYILIIECTBEHHbIE YCIOBHS HHBECTHIIMOHHOTO KOHTPAKTA.

[punsteiit [peaqnpuanmatensckuid kogekc PK obecneunst HOBbIe criocoObI 11st GOPMHUPOBAHUS OTHO-
IIICHHI, HAIIPABICHHBIX Ha OCYIIECCTBICHUE UHBECTUPOBaHMs. PaHee UCIob3yeMble HHBECTOpAaMU Pa3HO00-
pasHbIe TPaXXIaHCKO-IIPABOBHIE JTOTOBOPHI B MPOIECCE OCYIIECTBICHHS TaKOH JEATEIbHOCTH, KaK MPaBHIIO,
SIBIISJTIICH CMEIITAHHBIMH ¥ TTOTHUMAJIA Ha MTOBEPXHOCTh aKTyaIbHBIE POOJIEMBI PETYIHPOBAHMS HHBECTHUIIH-
OHHBIX TPAaBOOTHOIIIEHUH, OTHECCHHSI MHBECTHIIMOHHOTO KOHTPAaKTa K KaKOMY-THOO U3 BUJIOB IPasKJaHCKO-
MPaBOBBIX JJOTOBOPOB, peyCMOTpeHHBIX | paxaanckuM kogekcoM Pecryonmku Kazaxcran, a Takxke gocTa-
TOYHO aKTYyaJbHYIO MPOOJeMy MPaBHIBLHOTO MPUMEHEHHUS AEUCTBYIOIIWX HOPMATHBHBIX MPAaBOBBIX aKTOB
K MHBECTHUIIMOHHBIM OTHOIIIEHUSIM, BOZHUKIITUM W3 3aKITFOUCHHBIX KOHTPAKTOB.

I'paxxnanckuii kogexke PK He conepxut oTaenbHOM IMaBbl, MOCBAIIEHHON MONI0KEHUSM HHBECTUIIUOH-
HOTO KOHTpaKTa, paBHO Kak U B [IpeanpunnmarensckoM kogekce PK HOpMBbI 00 MHBECTHIIMOHHBIX KOHTPAK-
Tax MUMEIOT JINIIh OOmuK BUA. B cBs3M ¢ 3THM HaOIrOAaeTcss HeKas 3aKOHOAATelIbHasl HeOoMpeaeIeHHOCTh
B OIpEICTICHUU MPaBOBON MPUPOAbl HHBECTUIIMOHHOTO KOHTPAKTA.

CraHoBJIEHUE 3KOHOMUYECKUX, B TOM YHCIIC MHBECTHIIMOHHO-(DUHAHCOBBIX, OTHOIICHUH B PecmyOmuike
Kazaxcran nerepMuHHpyeT BOSHUKHOBEHHE OONBIIOTO KOJIMYECTBA MPABOBBIX HOPM, KOTOPBIE PETYIHUPYIOT
3TH OTHOIIECHWs. B HacTosmiee BpeMs MbI MMeeM OOJBIIOE KOJUYECTBO HOPMATHMBHBIX IPABOBBIX aKTOB
B 3TOH cepe. [Ipexae Bcero uMEIOTCS B BUY 3aKOHBI, KOTOPEIE KOHKPETU3UPYIOT U Pa3BUBAIOT COOTBETCT-
Bylo1ue nojoxenus [IpenmpuauMatenbekoro kojaekca PK: 3akoH 00 MHBECTHIIMOHHBIX (OHIaX, 3aKOH 00
AKIMOHEPHBIX OOIIECTBAaX, 3aKOH O XO3HCTBEHHBIX TOBAPHUINECTBAX, 3aKOH O PHIHKE IIEHHBIX OyMar u Jp.

B nenom Ha 3aKOHOJATENBHOM YPOBHE JOJITOE BPEMsI OTCYTCTBOBAJIO OMpPENCICHIUE UHBECTUIIMOHHOTO
KOHTpPaKTa. DTO CIIOCOOCTBOBAJIO TOMY, YTO Ha MPAKTHUKE MIUPOKO MUCTIOIH30BAINCH PA3IUIHBIE JOTOBOPHBIE
(hopMBI OCYIIIECTBICHHUSI WHBECTHIINN, TIPH 3TOM OTKPBITHIM OCTAaBAJICS BOMPOC O MPABOBOM 3alUIIEHHOCTH
YYaCTHUKOB WHBECTUIIMOHHBIX TMpaBoOTHOIIeHUH. [lomoOHass cuTyaluss MOXKET TPHUBECTH K TOMY,
YTO CHJIBHASI CTOPOHA JIOTOBOPA MOMKET BOCTIOJNB30BaThCS B CBOMX MHTEpECax pazHooOpa3veM MpesioxKeH-
HBIX el yciioBuii U (opM. B 3T0it CBSI3U MpeacTaBiIsieTcs IPaBHUIIbHBIM MHEHHE ITPABOBEOB, KOTOPHIC M0JIa-
TaroT, YTO HECOOTBETCTBYIOIIUI YPOBEHb MPABOBOM pEerjlaMeHTAIlMd MHBECTUIMI 00YCIOBJICH TEM, YTO OT-
CYTCTBYE€T UETKOE TNPEICTABICHUE O TMOHATUAX «UHBECTULUSA», «UHBECTULUUOHHBIA  JTOTOBOPY»
1 «MHBECTUITMOHHBIE TIPaBOOTHOMICHU» [1; 67].

IIpaBoBBIE HOPMBI, OMOCPEAYIOLINE WHBECTHIIMOHHBIE OTHOIICHHUS, COAEP)KAaT HEKOTOphIe MpOOeIbl,
HE TIO3BOJISAIONINE HCIIOJIB30BaTh MX KaK CIOCO0, MAlonIuil CyObeKTaM WHBECTUIIMOHHBIX OTHOIICHHMA TPO-
CTOW aNTOPUTM ACWCTBUH (3a4acTyl0 MHBECTOP HE BHIHUT SCHOCTH, YTO OH MOJYYHT B MPOIIECCE OCYIIECTB-
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JICHUS] WTHBECTUIMOHHOU NesATeNIbHOCTH). [Ipy yCcI0BUM OTCYTCTBUS SICHOW MHBECTUIIMOHHOW ITOJIMTHUKHU TO-
CyZlapcTBa HEBO3MOXHO TOBOPHUTH O MPaBUILHOM IpaBonpuMeHeHuH [2; 18].

M HBECTUITMOHHBIA KOHTPAKT MOXKHO CYMTATh OCOOBIM BHAOM JIOTOBOpPA, 3aKIIOYEHHOTO HA OCHOBAaHHUH
. 2 c1. 380 I'paxknanckoro kogekca PK, koTopslii mpenocTaBiseT BO3MOKHOCTh 3aKJIIOUUTH JIOTOBOP Kak
MIPeTyCMOTPEHHBIN, TaK M HE MPEAYCMOTPEHHBII 3aKOHOIaTEIHCTBOM.

HccnenoBaB 10puIn4ecKylo JTUTEPaTypy, Mbl OOHAPYKHIIH, YTO JOBOJIBHO OOJBIIOE KOJIUYECTBO ydUe-
HBIX MHBECTUIIMOHHBIM TPU3HAIOT KOHTPAKT, 3aKIIOYCHHBIN B CTPOUTENBHON cdepe. Ha Ham B3rmsia, Oonee
MPaBWILHBIM OYJIET pacCMaTpPUBATh WHBECTUIIMOHHBIA KOHTPAKT B IIMPOKOM CMBICIE, TaK KaK MHBECTHUIIH-
OHHAsl JISATEIBHOCTh — 3TO HE TOJILKO CTPOMTEILCTBO HEJBIKUMOCTH, HO U BJIOKEHHE CPEJICTB B JJOOBITY
MOJIE3HBIX MCKOMAEMBIX, B JBIKUMBIE BEIIH, 00BEKTHI HHTEIICKTYaIbHONH COOCTBEHHOCTH, IIEHHBIE OyMaru
U T.0.

Omnpenensst MpU3HAKX MHBECTUITMOHHBIX KOHTPAKTOB, MBI BBIJIETISIEM CIIEAYIOIINE €r0 0COOEHHOCTH:

— MHBECTULIMOHHBIH MPOEKT SABJSETCS MPENNOCHUIKON 3aKITI0YCHNUS KOHTPAKTa;

— JIOJITOCPOYHOCTh KOHTPAKTHBIX OTHOILICHUK;

— HaJIM4ue KOMMEPUYECKOH 3aUHTEPECOBAHHOCTH;

— BO3ME3HOCTh KOHTPAKTHBIX OTHOIIEHUH JIJIS1 BCEX YYaCTHUKOB;

— HCIIONIb30BaHUE CPEICTB CTPOTO MO HA3HAYCHUIO (LIEJIEBOE UCIIONIb30BAHNUE);

— UHBECTOPY MPEAOCTaBIEHA BO3MOKHOCTh OKA3bIBATh BIMSHUE Ha XOJ MIPOU3BOACTBEHHOU U XO3SIMCT-
BCHHOU IEATCILHOCTH;

— o0m1ast coOCTBEHHOCTH Ha BIOYKEHHOE MMYIIIECTBO.

Hawnbonee pacnpocTpaHeHHBIME JIOTOBOPHBIMU (POpMaMU peasin3allii HMHBECTHIIMOHHOHN AESITeIbHOCTH
B Pecrybnuke KazaxcTan sBISIOTCS TOTOBOPHI (PMHAHCOBOW apeHMABI (JTM3WHTA) W COIVIANIECHUS O pas3iciie
npoaykuuu. [IpaBoBoe perynvmpoBaHue JaHHBIX JOTOBOPOB OCYIIECTBISETCS B COOTBETCTBUU C OTACIBHBIMU
3aKOHaMH, KOTOpeIMU siBIsAt0TCS 3akoH PK «O ¢unancoBom nmzuare» ot 5 urong 2000 r. Ne 78 u 3akon PK
«O TpanchepTHOM LIEHOOOpa3zoBaHuM» OT 5 utoist 2008 r. N 67-1V.

ConepxaHre yKa3aHHBIX BbIIIE HOPMATUBHBIX MPABOBBIX aKTOB OINpEIENseT chepy MPUMEHEHUS! KOH-
TPaKTOB Kak ()OPMBI, OTIOCPEAYIONICH HHBECTUITMOHHYIO esTebHOCTh., CollepikaHue 3TUX BUJIOB JIOTOBOPOB
OTpEAEIAETCS 3aKOHOAATENIEM Yepe3 ONPEAETICHUE YCIOBHM, Ha KOTOPHIX 3aKIJIIOYAIOTCs TOTOBOpHl. B mep-
BYIO OY€pelb, 3TO CYIIECTBCHHBIC YCIIOBHS, COOIIO/ICHIE KOTOPBIX HEOOXOUMO U JIOCTATOYHO TP 3aKII0-
YeHHUH JOToBOpa. TakuMu yCIOBHUSIMH SIBIISIOTCS, IPEXKIE BCETO:

— IPEIMET JOTOBOPA;

— YCJIOBHSA, KOTOPBIE YKa3aHbI B 3aKOHO/IATEIHCTBE B KAYECTBE CYIECTBEHHBIX;

— YCJIOBHSA, B OTHOIIEHNWH KOTOPBIX IOJDKHO OBITh JOCTHTHYTO COTJAIIEHHE CTOPOH IO 3asBJICHUIO O
HOH U3 CTOPOH.

JoroBop He cuuTaeTcs 3aKIOUCHHBIM, €CJIM HE JOCTUTHYTO COTJIAIlIEHHUE MO BCEM YKa3aHHBIM CYIIECT-
BEHHBIM yCIIOBHSIM.

CopepxkaHue pa3iMYHBIX WHBECTHIIMOHHBIX KOHTPAKTOB, 3aKIHOYaeMbIX HHBECTOPAMH, MOXET OBITh
YaCTUYHO M3MEHEHO (MCKJIIOYCHO WM JOIMOJHEHO HEKOTOPHIMHU TOJOXCHUSMH) B 3aBHCHMOCTH OT BHJIA
KOHTPAaKTa, Cenu(UKH TOTO WM WHOTO 00BEKTa MHBECTUIINI U 3aKOHOIATENbHBIX TPEOOBaHUH.

HenocraTtouHoe mpaBoBO€ peryauMpoBaHHE KOHTPAKTHBIX (OPM peann3alniyd MHBECTUIMOHHOM [es-
TEIHHOCTH YCYryOIseTcs W OTCYTCTBHEM KOMIUICKCHBIX WCCIICOBAHUIN TOHSATUS WHBECTHIIMOHHOTO KOH-
TpaKTa, ero HayYHOT'O aHaJli3a B MPAaBOBOM JIMTEpATYypE.

Hanpumep, W. B. [IoiHUKOB TIpH pacCMOTPEHUM BUJOB MHBECTUIIMOHHBIX KOHTPAKTOB MOJBEPTacT
M3YYEHUIO TOJIKO JIUIIb KOHIIECCHOHHBIE TIOTOBOPBI MEXAY TOCYAAPCTBOM U MHBECTOPOM, CPEIU KOTOPBIX
OH pa3JIn4aeT: KOHLECCHOHHBIC COTJIAICHUS (HENOCPEACTBEHHO KOHIIECCHIO B Y3KOM CMBICIIE), COTIIAIIEHUE
0 pazzere IpOAyKIIUH, KOHTPAKTHI Ha MpeAocTaBieHue yciyr (0e3 pucka u ¢ puckom). [Ipu aToM He nccie-
IYIOTCSI TaKW€ BOTPOCHI, KaK MOHATHE MHBECTUIIMOHHOTO KOHTPAKTA, APYTHe BUABI JOTOBOPOB C YHaCTHEM
H“HBeCcTOpOB [3; 202-205].

B. C. MaprembsiHOB, u3y4as cnenupuieckue 0COOEHHOCTH WHBECTUIIMOHHOTO KOHTPAKTa, MpeiaracT
CBOIO KIIacCH(UKAIIHIO JOTOBOPHBIX OTHONICHWH YYaCTHUKOB MHBECTHIIMOHHBIX MpaBoOoTHOIIeHUH. [1o ero
MHEHUIO, WHBECTUIIMOHHAS JAESITENbHOCTh NEIUTCS HAa HEMOCPEICTBEHHO WHBECTUIIMOHHBIC OTHOLICHUS
U JESATENBHOCTh MO peaiu3auuu uHBecTUluid. Ho mpu 3ToM aBTOp HE aeT ompeneiaeHuss HHBECTUIMOHHOTO
KOHTpaKTa 1 He UCCIICAYeT CyTh KOHTpakToB [4; 169-171].

B OonbmiHCTBE TPYAOB JPYTUX aBTOPOB PACCMATPHUBAIOTCS JINOO TE WU UHBIE YCIOBUS UHBECTHUIIMOH-
HOTO KOHTPAKTa, TM0O0 eAMHUYHBIE BUIBI KOHTPAKTOB [5; 252-277].
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[MOHATME MHBECTULMOHHOMO KOHTpaKkTa...

Onpeaenss PUINIECKYIO TPUPOAY HHBECTUIIMOHHOTO KOHTPAKTA, BBIICIUM IIPU3HAKH.

B cooTBeTcTBUM ¢ WHBECTHUIITMOHHBIM KOHTPAKTOM B OOJBIIMHCTBE CIIy9aeB MMYIIECTBO TIEPEIACTCS
HMHBECTOPOM KOHTPAreHTy B COOCTBEHHOCTb.

HuBecTopam mnepeaaroTcsi ACHEKHbBIE CPEACTBA WIH JIPYroe UMYIIECTBO YUACTHUKY, OPTraHU3YIOLIEMY
WHBECTHPOBAHUE, B CIIydae OTCYTCTBHS O0S3aHHOCTH Y JIPYTOM CTOPOHHI ITO BCTPEYHOH Mepeaaue UMYIIeCT-
Ba. [Ipy 3TOM UMYIIIECTBO HE BCETIa MEPEaACTCS B COOCTBEHHOCTh yUaCTHHUKA, OPTaHU3YIONIETO NHBECTHUPO-
BaHMe. Tak, K MpuMepy, Hai, ABIAACH UMEHHON 3MHUCCHOHHOW IIEHHON OyMmaroil B 6e310KyMeHTapHOH (op-
Mme, cornacHo cT. 21 3akona PK ot 7 urons 2004 r. N 576 «O0 uHBeCTUIIMOHHBIX (hOHIAX» [6] MOATBEpKAA-
€T JOJI0 €¢ COOCTBEHHHKA B MACBOM WHBECTHLIMOHHOM (oHme, He OyaeT mepenaBaThCsi B COOCTBEHHOCTh
CTOPOHBI, OPTaHU3YIONIEH HHBECTHPOBAHHUE.

B OonbimmMHCTBE cy4aeB WHBECTHIIMOHHYIO JESTEIBHOCTh OCYIIECTBISET COBMECTHOE IPEIIPUSTHE.
Kax npaBuio, moMUMO MHBECTOPA, YIaCTHUKOM MHBECTHIIMOHHBIX OTHOIIEHUH SBIIICTCS CYOBEKT, OCYIIECT-
BIITIOIIHMN JIEATETHHOCTD, KOTOpAs HAIIPaBJICHA Ha MOJIyICHHUE TPUOBLIN FITK WHOM TTOJIE3HBIN pe3ynbTar.

[Ipu 3akmroueHnH TOTOBOPA MHBECTOP PACCUUTHIBACT HA TIOMYUYCHHE MPUOBUIA OT BIOKCHHBIX CPEJICTB.
Hcrounnkom npuObLN OYAET SBISATHCS NEATSIEHOCTh CTOPOHBI, MONyYUBIICH WHBEeCTUIMH. VIHBECTHpOBA-
HHE — JTO BJIOXKEHUE B MPEANPUHUMATEIBCKYIO EATEIHLHOCTD. [Ipr 3TOM MpHUOBLIL MOKET OBITH IMOTyUYCHA
KaK OT IPEANPUHUMATEIHCKOW, TAK U OT UHOW JIEATEINBHOCTH, MPUHOCAIICH T0Xon. TakuM oO0pa3oM, OCHOB-
HOW LIEIbI0 YYaCTHs WHBECTOPOB B MHBECTUIIMOHHBIX MPABOOTHOIICHHUSX SBISICTCS MOJyYSHHUE B OyIyIieM
OT y4YaCTHHMKA, OPIaHU3YIOIIEr0 MHBECTHLMOHHYIO IEATCIIBHOCTh, KAKOro-IM00 HMMYIIECTBA B COOCTBCH-
HOCTH (TUBUICHIBI, POIICHTHI 110 OOJIMTAITUSAM H T.J.), TaK KaK HOPMAJIBHOE Pa3BUTHE MTPOU3BOJICTBA TIPE/I-
oJlaraeT BO3BPaTHOCTh MHBECTUPOBAHHBIX CpelicTB MHBeCTOPY [7; 30]. [IpnObLIs MOKET OBITH BRIp)KEHA HE
TOJBKO NCHEKHBIMHU CPEICTBAMH, HO U MHBIMH OObEKTaMHU.

Kaxk mpaBuio, B MHBECTHIIMOHHOM KOHTPAKTE HE MPEAOCTABISICTCS MPABO XO3SIMCTBEHHON NIESATEIHHO-
CTH B MHBECTHPOBAHHH, TIOCKOJIBKY NPUOBLIb JOHKHA OBITH MOJIyYeHA MCKIFOUYUTEIHLHO YCHIUSAME YIPEIn-
TeNnel MpeAnpUsITUS WIM UHBIX Jul. [[pyrumMu cioBamMu, HHBECTOP HEMOCPEACTBEHHO HE Y4YacTBYET B TOU
NEeATeTLHOCTH, KOTOpasi MPUHOCUT WM MOXET MPUHECTH MPUOBLTL. OH UMEET MPaBo MOIYIUTH MPHOBLIL
(d4acTh pUOBLIH) HE B CBS3H C TEM, YTO OH HETIOCPEIICTBEHHO YYacTBYET B €€ CO3/IaHUU, a B CBS3H C TEM, UTO
CYILIECTBYET COOTBETCTBYIOIIEE MPABOOTHOILICHUE MEKIY HUM U CTOPOHOM, OpraHU3yIoLIeH HMHBECTUPOBA-
Hre. To ecTh MHBECTOP, OTKA3ABIINCH OT HEITOCPEICTBEHHOTO BIIAJICHUS UMYIIIECTBOM, OTIACT €T0 B YIIpaB-
JieHne CyOBeKTY, KOTOPBIA OyIET YIPaBisATh TAKUM UMYIIECTBOM Ha MpodecCHOHaTILHOM YPOBHE.

Takum 00pa3zom, CyIIECTBOBAaHUE MTPABOBOM CBSI3M TapaHTHPYET MPaBO TPeOOBaHHS COOTBETCTBYIOIICH
MIPUOBLIHN, TIOMYYCHUS MaTepHUabHBIX O1ar. B ropuandeckoil urepaType mogo0Hoe sSBICHUE, KOT/Ia OCYIIIe-
CTBIISICTCS TTOTyUICHUE TPUOBUTH HIIM WHOTO YKOHOMHYECKOTO TIOOIIPEHUS ¢ HCIIOIH30BAaHUEM JIPYTOTo JINIIA,
MIOJIYYHJIO HAa3BAHUE «PBIHOYHAS 3aBUCUMOCTBY [8; 65].

Onupasch Ha MEPEYUCIICHHBIC BHINIC MPU3HAKA WHBECTUIIMOHHOTO KOHTPAKTa, MOXHO C(HOPMYIUPO-
BaTh ero o0y aedunuimio. COBpEeMEHHbBIC aBTOPBI MPEIAraloT pa3InvHbIC BAPHAHTHI ONPEACICHHUS HH-
BECTHIIMOHHOTO KOHTPAKTA (IOTOBOPA).

Hampumep, C.I1. Mopo3 cuuTaeT, YTO WHBECTHIIMOHHBIN JOTOBOP SIBISICTCS 0CO00M Pa3HOBUIHOCTHIO
TPaKIaHCKO-TIPABOBHIX JIOTOBOPOB, KOTOPAs BBIACISICTCS HE 10 BHIAM NEATCILHOCTH (TpaaWIIMOHHAS CHC-
TeMa IPakKIaHCKO-TIPABOBHIX IOTOBOPOB), a TI0 SKOHOMHYCCKHUM cdepam [9].

9. M. OMypuneBa CUUTAET, YTO UHBECTULMOHHBIM KOHTPAKTOM SIBJISICTCSI TOTOBOP Ha OCYILECTBICHUE
WHBECTHUILHH, IpeyCMaTPUBAIOIINI HHBECTUIIMOHHBIE Tpedepertmy [10].

Taxk, W.IO. LlenoBaapbHUKOBa TOBOPUT 00 MHBECTUIIMOHHOM JOrOBOPE KaK O COIJIAIIEHUH MEXKAY yda-
CTHUKAMH UHBECTULMOHHON NIEATEILHOCTH MO TIOBOY BBIMOIHEHUS ONMpPENCICHHBIX NEUCTBUN AJIs peanu3a-
LMY UHBECTULIMOHHOTO npoekTa [11; 126].

AHaOTUYHO WHBECTUIMOHHBIA J0oroBOp ompeneisitor A. A. Opunanukos, B. B. ['ymun. [lo nx MHe-
HUIO0, MHBECTUITHOHHBIA JIOTOBOP — 3TO COTJIAIICHHE MEXKIY Y9aCTHHUKAMHU WHBECTHIIMOHHBIX OTHOIICHHUN
110 BBIMOJTHEHUIO OMPEICICHHBIX NEUCTBUN B CBSI3U C peaju3aluei MpaBOMOYUN OCYIIECTBICHUS UHBECTH-
IHOHHOTO TpoekTa [12; 255].

HasBanHble BBIIIE aBTOPHI, UCCICTYS] HMHBECTHIIMOHHBIN KOHTPAKT, BBIACIIOT €T0 WICHTUYHBIC TPHU-
3HAKU: WHBECTULIMOHHBIA MPOEKT KaK MPEANOChUIKA 3aKII0YEHUSI KOHTPAKTa, JOJITOCPOUHOCTh OTHOIICHUM,
3aMHTEPECOBAHHOCTH B MOJMYUYEHUU JOXO0Ja, LIEICBOEC Ha3HAUCHUE CPEACTB U, KAK CIIEJCTBUE, BO3MOKHOCTh
BJIMSIHMSI HHBECTOPA Ha MPOM3BOJCTBO, MUChbMEHHAs (hopMa KOHTpaKTa, 00Ias COOCTBEHHOCTh Ha HHBECTH-
POBaHHOE UMYIIECTBO U Ha MHBECTULIMOHHBIN PE3yNbTar.
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JanHoe ompeneneHue MHBECTHLMOHHOTO KOHTPAKTa KOHTEKCTHO OTPa)KaeT MPaBOBYIO CYyTh WHBECTH-
[IMOHHOTO KOHTPAKTa M TMOJJICKHUT BKIIOUEHHUIO B TPAKIAHCKOE 3aKOHOJATENBCTBO, TAaK K€ KaK M OpyTHe
TPaXXTaHCKO-TIPABOBBIE JOTOBOPHI. 3aKpeNyB 3aKOHOAATENbHO TOHATHE «WHBECTHIIMOHHBIA KOHTPAKT,
OTIpeIeNIUB ero o0IIne MOJI0KEHHUS, KOTOPBIE ellle MPeACTOUT pa3padoTaTh, 3aKOHOJAATENb TEM CaMbIM OTpa-
3UT €r0 TPKIAHCKO-TIPABOBYIO MPHUPOJY W CHOPMHUPYET MOTHOICHHBIA TPaXKIaHCKO-TIPABOBOW WHCTUTYT
WHBECTHUIIMOHHOTO KOHTPAKTa, MOCKOJIBKY Ha JaHHBIM MOMEHT HH Ha 3aKOHOJATEIHHOM YPOBHE, HH Cy/e0-
Has TIPaKTHKa, HU TpaBOBas Hayka HE BBIPAOOTAM €IMHOOOPA3HOTO MOJIXOJa K MOHMMAHUIO MPaBOBOH
CYUIHOCTH MHBECTHLIMOHHOI'O KOHTpaKTa. B HacTosImee Bpemst TOT WM MHOW TPa’KAaHCKO-IPAaBOBOH JOTO-
BOp Ha3bIBAIOT HHBECTHIIMOHHBIM, 0€3 OIpe/IeNICHHsT PU3HAKOB, MO3BOJISIONINX CYUTATH €r0 TaKOBBIM. VHO-
T/1a MpeIaraloT CUYNTaTh MHBECTUIIMOHHBIM KOHTPAaKT HOBBIM BHIOM TPa)XJTaHCKO-TIPABOBBIX JOTOBOPOB,
HE pacKphiBas KiaccupUKaunoHHbIe npu3Haku [13; 123].

Hamu 6511 ipoBei€H aHaNM3 MHEHUH yY€HBIX OTHOCHTEIBHO TOTO, KaK OHHM MMOHUMAIOT TEPMHUH «HUHBE-
CTHUIIMOHHBIA KOHTPAKT». DTO MO3BOJIMIO CTPYIIIHPOBATh UX MHEHHS B YEThIpe OCHOBHBIE rpymnmbl. [lepBas
TpyNIa YYEHBIX OMNpEICNIeT WHBECTUIIMOHHBIM KOHTPAKT KaK COBEPIICHHO HOBBIA THN TPakIaHCKO-
MIPaBOBOI'0 JOTOBOPA, KOTOPBIH HE SABJSECTCS TTOMMEHOBAHHBIM B I'paxkmaHckoM konekce. Hambomnee sprkum
npejcTaBuTeeM 3To rpynnbl yueHbiX sapisietcs B. H. Jlucuma, T. B. llagpuna. Bropas rpymnmna y4€HbIX
TaK)Xe Ha3bIBACT WHBECTHIIMOHHBIN KOHTPAaKT HOBHIM, HEe MOMMEHOBaHHBIM B 'K, HO HEe THIIOM, a BHIOM.
Cpenu croponnukoB 3toro MHeHus: H. A. IllepOakosa, I1. B. Cokon, b.B.MypaBbeB. TpeTbst rpynmna ropu-
CTOB CYHUTAET, YTO CYIIECTBYIOIKE MonMeHoBaHHbIE B I'K JOTOBOPHI MpH ONpeneIeHHbIX YCIOBUIX MOTYT
ObITh  KIACCH(PHUIIMPOBAHBI Kak HWHBeCTHIHOHHbIE KOHTpakThl (A. Il Ceprees, M. U. Bparunckuit,
B. C. Anoxun, M. M. Borycnasckuit). 1, HakoHel, yeTBepTasd Ipymnia NpaBOBEAOB K MHBECTULIMOHHBIM OT-
HOCHT JIOOBIE JOTOBOPBI, KOTOpBIE HWMEIOT WHBECTHIMOHHO-3KOHOMHYECKYIO  HAIpPaBICHHOCTb.
(E. B. Jlanytesa, JI. I'. Caiidymnosa).

UccnenoBaB pa3nuuHble MHEHHUS YYEHBIX O IMOHMMAHWU HHBECTULIHUOHHOTO KOHTPAKTa, XOTEIOChH
OBl OCTaHOBUTHCS HA TAKOM €T0 MpU3HAKe, KOTOPBINA OBbLT BBIACTICH MPAKTHYECKH KaXKIBIM HCCIIEIOBATENIEM,
KakK ero MpeAnpuHAMATENIbCKasl HapaBIeHHOCTE [14; 45]. Ha3piBass MHBECTUITMOHHBIN KOHTPAKT MPEIAIPH-
HUMATENbCKUM, MBI B TIEPBYIO OY€peIb OTMETHM €r0 YYaCTHHKOB. YUYAaCTHUKAMH MHBECTHIIMOHHOTO KOH-
TpaKTa SBISIOTCS, KaK MPaBUIIO, CYOBEKTHl NPEANPUHIMATEILCKON ACATEIFHOCTH, CTABSIINE CBOCH OCHOB-
HOW LENBI0 M3BJICUCHHUE MPUOBLIN. DTO CBHIETEIBCTBYET O TPAXKIAHCKO-TIPABOBOM MPUPOAE WHBECTHIINOH-
HOTO KOHTPAaKTa, YTO, B CBOIO OYEPE/lb, JAET OCHOBAHNE BKJIIOYATH HOPMBI 00 MHBECTUIIMOHHOM KOHTpAaKTe
B TPaKAAHCKOE 3aKOHOAATENBCTBO, B yacTHOCTH B I'K.

BepxoBHbiit cyn Pecnyonuku KaszaxcTaH, pasbsCHAS BONPOC O MOHSTUM JOTOBOPHBIX 00S3aTEIIBCTB,
CBA3aHHBIX C MHBECTHUIIMOHHOW JEATEIbHOCTHI0 WHBECTOPA, OTMEYAET, YTO JOTOBOPHI MO OCYIIECTBICHUIO
WHBECTULIMOHHOH JESTEIbHOCTH MOTYT UMETh pa3Hble HAMMEHOBaHMA JMO0 BooOIIe ObITH O3 HauMEHOBa-
HUSl, OHAKO B €r0 COACP)KAaHUU JOJDKHBI OBITh OTPAKEHBI KBATN(HUIMPYIOIINE MPU3HAKU: TPEAMET JOTOBO-
pa, pa3Mep BKJIAIOB U APYTHE CYIIECTBEHHBIC YCIOBUS TAaKOTO THIA Jorosopa [15].

[Ipu 3TOM OTMETHM, YTO MHBECTUIIMOHHOTO KOHTPAKTa KaK OTJEIbHOTO BHJA JAOTOBOpPAa, B TOM HYHCIE
U B BUJI€ HEIIOMMEHOBAHHOT'O, HE CYIIECTBYET. Te KOHTPAKTHI, KOTOPBIE HA3bIBAIOTCS ceiiyac MHBECTHILIMOH-
HBIMH, OTCBUTAlOT Hac K IloctanoBmenuto IlpaBurennctBa PecnyOmmku Kazaxcran ot 14 suBaps 2016 r.
Ne 13 «O HEKOTOPBIX BOMPOCAX pealln3alliil TOCYIapCTBEHHON MOANCP)KKHA WHBECTHUITHI», KOTOPHIN CoJep-
JKUT MOJICNBbHBIA KOHTPAKT Pear3alrio HHBECTUIIMOHHOTO MPOEKTA, MIPEeIyCMAaTPUBAIOLINNA OCYILIECTBIICHHE
WHBECTULMHA U MPENOCTaBICHHE WHBECTUIIMOHHBIX MpedepeHiuii, B KOTOPOM, B CBOIO OYepe/lb, €CTh OIpe-
JIeJIeHNEe WHBECTHIIMOHHOTO KOHTPAKTa: JOTOBOP HA peaM3allii0 MHBECTHUIIMOHHOTO MPOEKTa, MpeaycMmar-
PHBAIOLIHNI OCYIIECTBIICHUE MHBECTULIUH U MPEIOCTaBICHIE HHBECTUIIMOHHBIX Mpe(epeHuii.

B HacTosiee Bpemsi cynbl CTATKMBAIOTCS ¢ HEOOXOAMMOCTBIO ONPEICISTh MIPABOBYIO MPUPOAY HHBE-
CTHUIIMOHHBIX KOHTPAKTOB, YTO MPUBOIUT K TPYJHOCTSIM MPABMIIBHOTO Pa3pelIeHHsI CIIOPHBIX CIy4YaeB, BO3-
HUKAIOIUX U3 WHBECTHIMOHHBIX JOTOBOPOB. M3y4nB Ae(UHUINN WHBECTHIIMOHHOTO KOHTPAKTa, KOTOPHIC
MPEICTaBICHBl B COBPEMEHHBIX HAYUHBIX TPYAax, Mbl IIpeaaraeM cOOCTBEHHOE MOHSATHE HHBECTUIIHOHHOTO
KOHTpakTa. IHBECTUITMOHHBINH KOHTPAKT — 3TO JOTOBOP, B CHITy KOTOPOTO OJIHA CTOPOHA (HHBECTOp) Oeper
Ha ce0s 0053aTeIbCTBA MPEIOCTABUTh MHBECTUIMH, & IPyrasi CTOPOHa (OpraHu3aTop HHBECTHPOBAHUS) 005-
3yeTcsl 3a BO3HAIPAXKICHHUE BIOXKUTh MX AJIS pealu3allid MHBECTUIIMOHHOTO MPOEKTA C LEJbI0 MOTYYeHUs
npuOBUTH (MK IPYTUX OOBEKTUBHUPOBAHHBIX PE3yJIbTATOB) B CPOKH, OIpelesieHHbIe 10oroBopoM. Hampas-
JIEHHOCTh HWHBECTHUIIMOHHBIX KOHTPAaKTOB MOXXET OBITh Pa3NWYHOMN, HampuMep, MEJbI0 KOHTPAKTa MOXKET
ObITh TpUOOpeTeHne B COOCTBEHHOCTh MMYIIECTBA, NPUOOpETEeHHE OOBEKTOB BO BPEMEHHOE IMOJIb30BAHHUE
WK BBIOJHEHUE padoT U okazaHue yciyr. K cnennuke KOHTpaKTOB OTHOCSTCS MX BO3ME3AHOCTH (MEHO-
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BOH XapakTep OTHOIICHHMIA), CIIEIUANIbHBIN 00heKT. Kak mpaBmiio, 3akiitoueHHe KOHTPAKTa OCYIIECTRISICTCS
MIPH TOCTHXEHUH CTOPOHAMHU COTJIAIIEHHS IO €ro CYIIECTBEHHBIM YCJIOBHSM, KOTOPBIE SBISIOTCS HEOOXO-
TUMBIMH M TOCTATOYHBIMU IJIs1 €ro 3akmoueHus. [Ipexae Bcero, TakuM yCIIOBHEM SABISIETCS MPEAMET KOH-
TpakTa (JJOroBOpa), a TAKXKE T€ YCIOBHS, KOTOPBIC B 3aKOHE WJIM WHBIX HOPMATHUBHBIX MPABOBBIX aKTaX Ha3bl-
BalOTCS KaK CYIIECTBEHHBIE, T.e. HEOOXOAUMBIE IS TOTO WM HHOTO JOTOBOpa. DTO MOTYT OBITH YCIOBHA,
KOTOpBIE 3asABISIOTCS OJHOW M3 CTOPOH M 10 HHUM JOJDKHO OBITH TMONydeHO corniameHwne. He mocturays
COTJIAIIICHMSI TI0 BCEM CYIIECTBEHHBIM YCIIOBHSIM, CTOPOHBI HE CMOTYT 3aKJIFOUUTh TaKOW KOHTPAKT. YCJO-
BUSMU KOHTPAKTa CUUTAIOTCS YCJIOBHUS, COTJIACOBAHHBIC CTOPOHAMH B paMKax 3aKIIOYCHHOTO KOHTPAKTA,
KOTOpBIE OTIPEAETISIOT MpaBa M 00S3aHHOCTH.

CymiecTBeHHBIE YCIOBHUS ABISAIOTCSA OAHUM W3 BaXHBIX 3JIEMEHTOB MHBECTHIIMOHHOTO KOHTpakTa. He
COTJIaCOBaB MX, HEBO3MOXXHO OyJIeT 3aKIIFOYUTh KOHTPAKT M, KaK CICACTBUE, HC BOSHUKHET 00S3aTEIbCTBO,
HE BO3HHKHYT TpaBa M 00s[3aHHOCTH. DTOT MOMEHT IPH 3aKJIFOUYEHHUH JIOO0T0 J0TOBOpa OYEHb BAXKEH, TaK
KaK OH CBUJETENLCTBYET 00 ompeneiaéHHOCTH CTOpoH. Kak M3BECTHO, 005A3aTENbCTBO JTODKHO OBITH TOYHO
OTpEICTICHHBIM (KOHKPETHBIM), TIOCKOJIEKY B HEM COJICPIKUTCS OOS3bIBAHUE JCHCTBUS JOJDKHUKA. VIMEHHO
13 00s3aTeIbCTBA JODKHO OBITH SICHO, KAKUM 00pa30M HAJJICKUT JCHCTBOBAThH JOJDKHHUKY. B ciydae, eciu
00513aTeIHCTBO BO3HMKAET U3 3aKOHA, TO B HUX KOHKPETU3MPYETCs MpenMeT o0s3aTenbeTBa. Ecim xe o0s13a-
TEJIHCTBO BO3HHUKACT U3 JIOTOBOPA, 3aKOHO/ATENIb HE UMEET BO3MOXKHOCTH BMEIIMBATLCS B HErO, HO OH CTa-
BHUT II€pEJ]l CTOPOHAMHU HEOOXOUMOCTh ONPEACICHHS TIPEAMETa JOTOBOPA M UHBIX YCIOBUH KaK CYIICCTBCH-
HbIX. IMEHHO TakoBa IeNIb 3aKOHOJATEIHFHOIO 3aKPETUIEHUs] 00S3aHHOCTH CTOPOH IO COTIIACOBAHUIO CYIIe-
CTBEHHBIX YCIIOBHI KOHTPAKTa, T.€. COTJIACOBAHHE ONTHMAIBHOTO KOJNYECTBA MOJOXKEHHH, KOTOPBIE OIpe-
JIEJISIFOT COJICPIKaHUE KaXKIOTO OTJIEIBHO B3SATOTO COTJIAMICHUS.

W3yunM cyiiecTBEeHHBIE YCIOBUS HHBECTUIIMOHHOTO KOHTpakTa. Ilo HameMy MHEHHIO, CyIIeCTBEHHBI-
MU yCIIOBHSIMH HHBECTHUIITMOHHOTO KOHTPAKTa MOXHO CUHMTATh: MIPEIMET KOHTPAKTa, ero IeHy u cpok. [Ipex-
METOM MHBECTUIMOHHOTO KOHTPAKTa SBJISAETCS TO, IO MMOBOJY Y€r0 CTOPOHBI €ro 3aKiodatoT. CTOPOHBI MO-
TYT TO-pa3HOMY CHOPMYIUPOBATh CBOE y4acTHE B TOH YaCTH KOHTPAKTA, KOTOPas HA3BIBACTCS «IIPEAMETY,
HO CYTBIO €T0, KaK MpaBuIIo, SIBIsiETCS ciieaytomee: «MHBecTop ocymiecTisieT GUHAHCHPOBAHHE HHBECTH-
[IMOHHOTO TPOCKTA, MePeaB WHBECTHUIINH, 3aKa3YHK OCYIIECTBISACT ACHCTBUS 10 PEaTM3allMd WHBECTHUIIHHA
C IIENBI0 CO3JaHMs U Tiepenaun o0bekTa mHBecTopy». ColepikaHHe MOJOO0HBIX KOHTPAKTOB MOXKET OBITh
M3MEHEHO (MCKIIFOYEHO WJIM JIOTIOJIHEHO) APYTUMH TMOJOKEHUSAMH. DTO 3aBHCHUT OT BHa WHBECTHUIIMOHHON
JIeSTeIbHOCTH, 00bEeKTa WHBECTHPOBAHHUA W TpPeOOBaHWI, YCTaHOBIEHHBIX 3aKOHOAATENHCTBOM. Ha Hamm
B35/, B MHBECTHIIMOHHOM KOHTPAKTE 00S3aTeIbHBIM YCIOBHUEM JIOJDKHO OBITh YKa3aHHE Ha IMOITyYCHHUE
J0X0Jla KaK OJHON W3 IeNie MHBECTUIIMOHHOW aearenbHOCTH. ClemoBaTenbHO, COAep)KaHWe KOHTPAKTa
M0 UHBECTUPOBAHUIO BKIIOYAET B ceOs: PEXKHUM, MCTOYHHKH, CPOK, IIeib (HHAHCUPOBAHHS, MOCKOIBKY
IO CTIOXKUBIICHCS TPAKTHKE STO SBISCTCS CYIIECTBCHHBIM YCIOBHUEM. TakKe CYIIECTBEHHBIM YCIOBHEM
SIBIIICTCS 1leHa KOHTpakTa. KoHTpakTHas IleHa KaK CTOMMOCTbh, KOTOpas COTJIACOBaHA CTOPOHOM, SIBISIETCS
TBEPAOU LIEHOM, HEM3MEHHOW CYMMOW Ha BECh NEPHOJ MHBECTUPOBaHUA. IHBECTOpOM MEpENaroTCs WHBE-
CTUITMOHHBIC CPEACTBA IS MOTYICHUS OYIyIIero 00beKTa MHBECTUPOBAHUS B TOM 00BbeMe, KOTOPBIH Tpedy-
eTCS ISl pealrn3aliid HHBECTUIIMOHHOTO MPOSKTa, a He B KAYECTBE OIUIATHI JeHCTBUN 3aka3unka. [leHoi uH-
BECTHIIMOHHOT'O KOHTPAaKTa SIBJSIETCS BCE, UTO 00s3yeTcs MpelocTaBuTh HBecTOop. OQUIMAILHO JTeHEe)KHAs
eaununa Pecrrybnukn Kazaxcran — TeHre, cieoBaTeiIbHO, BCE PaCYEThl MEXAYy CTOPOHAMH IO KOHTPAKTY
JOJKHBI OCYIIECTBIATHCS B TeHIre. K CyIIecTBEeHHBIM YCIOBUSM HHBECTUIITMOHHOTO COTJIAINICHUSI OTHOCHTCS
cpok. Kak mokasbIBaeT mpakTHKa, HanOoJee pacpoCTPAaHCHHBIM HAPYIICHUEM SIBJIICTCS CPOK UCIIONHEHUS
WHBECTHUIIMOHHOTO KOHTpakTa. CPOKH MOTYT ONPEAETATHCS KOHKPETHBIMU JaTaMH, MECSIIaMH, KBapTAJIOM.
Cpok ucrosHeHHs 0053aTeIbCTBa ONPEACISIOT TAKHE BAXKHBIC aCIEKThI, KAK HECEHHUE PUCKa MEXKY CTOPO-
HaMU, Ha4aI0 TEYCHUS FapaHTHUIHHOTO CPOKA, YCTAHOBJICHUE HEYCTOWKHM M MHBIX CAHKIIMHA 32 HEUCIIOJIHEHUE.
Omnpenenenne Cpoka — JOCTATOYHO BAXKHBIN aCHEKT MHBECTUIIMOHHOTO KOHTpakTa. O0sA3aTelnbHO JOKEH
OBITH CPOK JIEHCTBHSI MHBECTUIIMOHHOTO KOHTPAKTa, TaK KaK ero MpeKpalleHne IpenoaaraeT y y4aCTHUKOB
MHBECTHUIIMOHHBIX OTHOIICHUHN OIPEICICHHBIN Pe3yIbTar.

HccnenoBanne mokasano, 4TO B HAYYHOH Cpelle U B 3aKOHOJIATEIbCTBE OTCYTCTBYET €MHCTBO MHEHHIA
0 TIOBOJIY TOHSTHSI HHBECTUIIMOHHOTO KOHTPAKTa. B CBS3M ¢ 3THM HaMU MpPEJI0KEHO COOCTBEHHOE OIpe-
JICJICHUE WHBECTUIIMOHHOTO KOHTPaKTa. B mpoliecce n3ydeHus HaMu BBISIBJICHBI TPU3HAKH WHBECTHUIIMOHHO-
ro KOHTPaKTa, C TIOMOIILI0 KOTOPBIX MOXKHO ONPEACIHUTD, SBISICTCS JIX TO WIIM HHOE COTJIAIICHUEC WHBECTH-
[IMOHHBIM KOHTPAaKTOM. Take M3Y4eHHIO MOJBEPTHYTHI CYIIECTBEHHBIC YCIOBHS MHBECTHIIMOHHOTO KOH-
TpakKTa — MPeIMET, [IeHa, CPOK KOHTPAKTA, YCIOBUE O IOTYYCHHH HHBECTHIIMOHHOTO J0XO0/a.
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NHBecTHIMSIBIK KeJIiCIMIIAPT TYCIiHIri: MIceJeHiH KOMbLIYbI

Makanasa WHBECTHIMSUIBIK KeTiCIMIIAPTTHIH HHBECTOP JKOHE WHBECTUTOPABI OAailNIaHBICTHIPATHIH MIAPT
peTiHgeri YFbIMBI KapacTHIPBULABL. ABTOpJIAp WHBECTHUIMSUIBIK KETiCIMIIAPTTHIH 3aHHAMAJBIK OEKITiIy
MoceNieciH KeTepiai. OjeTTe HHBECTHUMsUIay yaepici (camsiM camy) opTypii a3aMaTThIK-KYKBIKTBHIK
maprrapmen perreneqi. CoHbiH 0ipi — nHBeCTHIMSUTBIK KeiniciMmimapt. CoHbIMEH Oipre MHBECTHIUSIIBIK
KeJIICIMIIapT Ka3aKCTaHIBIK 3aHHAMaza Tap MarblHanma, Tek Kasakcran PecmyOnmkaceiabslH Kacimkepiik
KOJIEKCIH/Ie JKoHe OacKa Ja 3aHfa COHKeC HOPMAaTHBTIK-KYKBIKTBIK —aKTilepAe Ma3MyHZJalalpl.
VHBECTHLIMANBIK-KOHTPAKTIIIK ~ KaThIHACTApAbl peTTeyre OarbITTalfaH KoAW(QUKAIMATAHFAaH aKT —
KP AzamarTbIK KofeKCiHze koHe 6acka Jla 3aHAap/a «MHBECTUIHSUIIBIK KeTiCIMITapTTHIHY 3aHH aHBIKTaMachl
OepinmMereH. Byrinri TaHna HHBECTHIMSIIAY/IBIH MIAPTTHIK HEICAHIAPBIHBIH XKYieci Oenrinenderen. ABropiap
«UHBECTUIMSUTBIK KEJIICIMIIAPT» YFEIMBIH 3€pTTey OaphIChIH A KeiCIMIIApTTH HHBECTUIMSUIBIK KeJliCIMITIapT
peTiHge TaHyFa MYMKIHIIK OepeTiH OHBIH Heri3ri OenrinepiH KalblNTacThIpambl. KyKBIKTaHYIIBI-
FaNBIMIAPIbIH ~ MHBECTHLHMSIBIK KETiCIMIIAPTTBIH MOHIH AIIAaThIH  TEOPUSUIBIK  TYXKbIPbIMAaMasapbl
3epTTENreH.

Kinm ce30ep: WHBECTHULHMSIBIK KOHTPAaKT, HMHBECTHLMSA, WHBECTOpP, HMHBECTUTOp, KeJiCIMIIAPT IIoHI,
kenicimimapt Oenrinepi, Kazakcran Pecmy6nukaceinbi Kocinkepiiep KOAeKCi, a3aMaTTBIK 3aHHaMa,
HMHBECTUIMSUIBIK KSITICIMIIAPTTHIH HETI3iri MIapTTapsblL.

A K. Kussainova, B.M. Nurgaliyev, K.S. Ualiev

The concept of an investment contract: the formulation of the problem

The article deals with the concept of an investment contract as an agreement mediating the relationship be-
tween investors and investors. The authors raise the problem of legislative consolidation of the concept of an
investment contract. The process of investment (investment of funds), as a rule, is mediated by a variety of
civil contractual constructions, one of which is an investment contract. At the same time, the definition of the
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«investment contract» in the Kazakh legislation is contained only in the narrow sense in the Business Code
and by-laws. A codified act designed to regulate investment contractual relations: The Civil Code and other
laws do not contain a legal definition of the term «investment contract». To date, the system of contractual
forms of investment has not been legally defined. In the process of studying the concept of an investment
contract, the authors formulate the main features by which one or another contract can be attributed to an in-
vestment contract. The theoretical concepts of legal scientists for understanding the investment contract have
been studied.

Keywords: investment contract, investment, investor, subject of agreement, signs of contract, Business Code
of the Republic of Kazakhstan, civil legislation, essential terms of investment contract.
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Realtor services in the Republic of Kazakhstan

The article deals with certain issues related to the specifics of regulating realtor activity. The authors of the
article paid attention to the study of various aspects of the legal relations arising from the contract of purchase
and sale, exchange, hiring of premises. The article deals with topical problems of realtor services’ improving.
In the legal literature there is no universally recognized legal norm regulating realtor activity in the Republic
of Kazakhstan. This activity is regulated solely by the norms of the Civil Code of the Republic of Kazakhstan
on provision of paid services. The essence of realtor activity as a specific business process, which is an indis-
pensable element of the market infrastructure ensuring the efficient functioning of the real estate market, is
disclosed. The authors made a legal analysis of the civil legislation of Kazakhstan regulating realtor activity
and on this basis proposals aimed at improving legislation were made.

Keywords: civil law, service, realtor activity, rent, residential and commercial real estate, property rights,
sales contract.

Realtor activity deserves special attention due to the fact that this activity is associated with life value of
every person — his/her housing. Nowadays this activity is in demand, but has a large number of complaints
about the content and quality of completing by both clients and real estate agents at the same time. Realtor
firms have a long history. Each era has its own attributes, features and differences. In prerevolutionary times
realtor services were used by the rich and wealthy industrialists and landowners, however, in the period of
the USSR, on the contrary, the all citizens appealed to real estate agent (secretly). Only in a free market con-
ditions broker’s services have become legitimate and equally accessible to everyone. The concept and con-
tent of realtors’ activity mainly consist of intermediary services for purchase and sale, the proportion of other
transactions that real estate agents help to conclude with immovable property (mainly residential housing) is
relatively small. Mostly abroad, realtors are engaged in purchase and sale. In developed countries, more than
fifty percent of property is privately owned which is the most important economic resource of any country,
but only effective property management gives profitability and economic effect on the basis of complex, i.e.
system approach.

The market of realtor services and the level of their development characterize the degree of perfection
of the national economy. In the current conditions the formation this of market is regarded as one of the main
factors of transition to market conditions, stimulating other sectors of the economy. Rapid privatization cre-
ated a significant layer of owners in a short time, actively involved in market relations. Now the real estate
market is taking more and more civilized and organized forms after the stormy start. Representatives of the
realtor market are actively adopting foreign experience in the field of real estate. This applies not only to pro-
fessional realtors, but also to any enterprises and all citizens who learn to manage their own property effec-
tively, carrying out mortgage operations, purchase and sale, donating, etc [1].

The scale and pace of development of the market for realtor services is strongly affected by the under-
development of market infrastructure. The limited amount of land resources and problems complement the
list of barriers, which prevent objectively the entry of new entities into the real estate market.

Realtor services are a whole range of different activities aimed at ensuring the effectiveness of the real
estate market functioning and at addressing one of the most important needs of people- the needs to improve
housing conditions.

The housing, as it was noted above, is basic human need, and in the absence of housing, it is impossi-
ble, in principle, to talk about full and secure life. In this regard, housing should be assumed as a strategic
object, in this reagrd the state is obliged to provide minimum conditions for the possession of housing for
every citizen of our state.

Realtor services cover the whole real estate sphere. Consumers of realtor services are individuals (citi-
zens) and legal entities. The main ones are individuals, who account for more than 80 % of the services pro-
vided.

Demand for realtor services in modern conditions is becoming a real fact and a notable achievement of
market reforms in the CIS. Realtor services today is a professional entrepreneurial activity officially recog-
nized in all the states of the commonwealth.
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Transition to the market structure of society causes transformation of property, which is transformed
from one-dimensional state one into a multidimensional complex consisting of state and private property.
The mechanism of property management is changing, and as a result, the market of real estate services is
being formed.

Formation and development of realtor services’ market in modern conditions requires new approaches
and methods that correspond to the changed conditions of economic activity, therefore, the study of this
market is relevant and well-timed.

Realtor activity is a professional activity in providing services when performing transactions with ob-
jects of immovable property for a certain remuneration, which is carried out on a permanent basis. Realtor
activity recognizes also other commercial professional activities in the immovable property market. There-
fore, realtor services are services which are provided when realtor activity is carried out.

There are two types of realtor firms. The first, the most common type of realtor firms are the firms that
provide only intermediary services in the real estate market. This is a small organization, which employs
about a dozen of realtors (often even less) engaged in «seeking» suitable options for purchase or sale of im-
movable property’s objects, their exchange, hiring. Such firms operate in most cities and not necessarily in
large cities, they exist there, were demand for the purchase, sale, exchange, hiring of a housing is on «suffi-
cient» level for the firm.

The second type of realtor firms could be barely called «realtor» one. They are not only engaged in
providing intermediary services for various transactions with immovable property, but they can also partici-
pate in transactions. These firms participate in the construction of residential complexes on a shared basis,
invest money in construction, buy housing. These are quite large companies, in terms of number of employ-
ees they can be referred to as «medium business». As a rule, they have a complex organization and a struc-
tural subdivision, possibly both branches and representative offices. Such firms can be called «mixed» be-
cause, as it has already been noted, they are engaged not only in realtor activity, but also in other real estate
business.

At present, the term «realtor» is increasingly used, which means the person who provides intermediary
services in the immovable property market. The term itself appeared in the United States in 1916, when it
was registered as a special sign for the association of realtors. Realtors stood out among other immovable
property dealers, because they were engaged exclusively in «intermediary» services, as a rule they did not
act as a party of the transaction. The concept and content of realtors’ activity mainly consist of intermediary
services for purchase and sale, the proportion of other transactions that real estate agents help to conclude
with immovable property (mainly residential housing) is relatively small. Mostly abroad, realtors are en-
gaged in purchase and sale. Realtors in our country provide not only the intermediary services of purchase
and sale, but also of hiring a dwelling [2; 75].

The activity of realtor as appointee is carried out on the basis of agency contract concluded with the
consumer (appointor), providing the laying on realtor an obligation to carry out on behalf and at the expense
of the appointor with respect to his/her or immovable property used by him/her or against him/her personally
certain judicial actions. At the same time, in the latter case, the activity of appointee in relation to appointor
personally is a subject of consideration as a realtor activity only on the condition that it is connected with the
acquisition or alienation by the appointor, acceptance or transfer to them for temporary or permanent use in
the future specified in the contract or not determined at the time of the conclusion of contract of immovable
property.

Other types of realtor services include:

1) the activity of a realtor as a dealer;

2) the activity of a realtor as an intermediary in concluding transactions with immovable property or
rights on it between third parties;

3) the activity of a realtor in the organization immovable property trade;

4) the activity of a realtor on the creation of separate immovable proprety facilities with aim to their
subsequent sale, transfer to a reimbursable use;

5) the activity of a realtor for trust management of immovable property;

6) the activity of a realtor for the provision of consulting services, market research services, other paid
services, associated with the civil turnover of immovable property etc.

Based on the foregoing, the content of real estate services can be disclosed as follows:

— provision of information in accordance with the consumer's request for the current state of the im-
movable property market, real estate objects;
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— departure and inspection, if necessary photographing the property;

— agreement on the initial value of the property;

— preliminary acquaintance and analysis of documents for the readiness to conduct a transaction with
the immovable property object;

— provision of information on pre-sale preparation, preparation for leasing of immovable property ob-

ject;

— search for a buyer or tenant for a property;

— search for variants of the property;

— the organization and carrying out of displays of immovable property object;

— organization and implementation of business contacts and negotiations with potential buyers or ten-
ants;

— organization of the stages of the transaction with the immovable property object;

— assistance in the preparation and execution of documents related to the provided realtor service, at the
request of the consumer.

Due to the fact that the realtor activity exists a short time, there are many problems arising while
providing realtor services. This is due to the lack of special regulation of realtor activity, which should be
able to regulate this type of entrepreneurial activity. Although there are assertions the scientific literature,
according to which there is no need for a special regulation as such activity is regulated by the Civil Code of
the Republic concerning either agency, or the paid services. The lack of unity of opinions on the legal nature,
concept and essence of realtor activity entails a number of problems arising in the process of realtor activity.

Realtor activity in the Republic of Kazakhstan, which has been developing in recent years, in our opin-
ion, has problems in practice due to the lack of special regulation. According to the deputy of the Parliament
Tursunbek Omurzakov, in Kazakhstan realtor activity is not regulated by the state. The United Association
of Realtors of Kazakhstan plays a weak role. As a result, there is no reliable information about the size of the
realtor market. There is a large number of non-professional participants in the market who work outside the
legal field without concluding relevant documents with their clients. This applies to landlords who do not
register as an individual entrepreneur and do not pay taxes on their income. The current situation leads to a
flagrant violation of the rights of our citizens: the same apartments are rented to several clients, many fami-
lies are deprived of money made as an advance payment, families with children are evicted by owners with-
out warning and reimbursement of expenses. In this case, the absence of contracts leads to impunity for un-
scrupulous landlords and realtors. Many realtors are not responsible for the legal purity of the transaction.
The information about the «black» list of realtors and landlords is unavailable for citizens. In addition, the
informal sector of rental housing creates threats to public and national security in cases where illegally leased
apartments are used by criminals. In his opinion, it is necessary to determine the state's position on the for-
mation of mechanisms of state regulation or self-regulation of realtor activity; increasing of professional lev-
el of realtors; informing of the public about the «black» list of realtors and landlords; strengthening of the
work to identify the facts of illegal rental housing [3; 259].

There is proposed and justified definition of the concept of realtor activity in the science of civil law as
an independent type of entrepreneurial activity in the provision of services carried out in the interests of the
client, the subject of which is the commission of acts by realtor to assist the client in concluding a certain
transaction on real estate, minimization of its transaction costs and risks, by finding counterparty, conducting
preliminary negotiations with him/her, as well as performing other actions of an exclusively factual nature in
order to achieve this goal. Thus, by nature, this activity should be regulated by the law on paid services,
however contracts concluded by realtors with customers do not always protect the rights of the consumer
services. Judicial practice traditionally considers disputable situations, without giving estimates to obviously
incorrect contracts. One of the conditions of contracts should be the satisfaction of the client's needs. The
right of realtor on remuneration should arise only in the case of an agreed transaction concerning real estate
between the client and the counteragent, found by a realtor. Only in the case of transaction, the satisfaction of
the client's needs happens, and the result of realtor activity is a boon. Otherwise, realtors take profit, not
meeting the needs of customers. There is a necessity to resolve the issue of secondhand costs, incurred by
realtor, which should be treated as a business risk at the legislative level. It is necessary to study and, if pos-
sible, use the experience of foreign countries, where realtor services have long and effective experience with
consumer protection mechanisms, for example, such responsibilities of realtors, existing in the countries of
the Anglo-Saxon legal family: to act exclusively in the interests of the client; disclose all information to the
client; follow the customer's legal instructions; show diligence, competence and discretion. It is necessary to
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consolidate legislation the mechanism of protection of civil rights and legitimate interests of clients of real-
tors, as well as third parties (clients' counterparts). This mechanism consists, firstly, in securing the duties of
realtors in the law, secondly, in fixing the grounds for the loss of the realtor's right to remuneration in law;
thirdly, in fixing the grounds for the emergence of realtors duty to recover damages to customers, as well as
third parties. The nature and specific features of the agreement on realtor services requires deep study. It is
possible, that the specifics of the object of this agreement may require the allocation of an independent type
of civil law contract for paid provision of realtor services.
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Ka3zakcran Pecny0ukacbIHIarbl pUIJITEPJIIK KbI3MET KOPCeTy

Makanaga pHANTEpIiK KBI3METTI PETTEY[IH epeKIIeNiriMeH OaiflaHBICTBI JKEKeJereH Maocelelepi
KapacThIpbUIIbL. ABTOPJIApPMEH CaThIIl aly-cary, ailblpOac, TYPFBIH Y XKaliay MapTTapblHaH TYBIHIAHThIH
KYKBIKTBIK KaTBIHACTAPJBIH 9P TYPJI KbIpJIaphl 3epTTeNreH. Makama pHdITepIiK KbI3SMETTi JKeTUIHipyAiH
©3eKTi MacenenepiHe apHairaH. 3aH onebuerrepinne Kazakcran PecrmyOnaukachlHAa PUAITEpPNiK KbI3METTI
PETTeHTIH, JKANNBIMEH TaHBUIFAH KYKBIKTBIK HOpMajap JKOK. ATajiraH KbI3MeT Tek kKaHa KP A3zaMarThik
KOJIEKCIH/IE eTeMeli KbI3MET KepceTy Typajlbl HOpMalapMeH perrteneni. Makanasa HapbIKTBIK
UHQPAKYPBUIBIMHBIH, MIiHACTTI 3JIEMEHTI OOJIbINT TAaOBUIATBIH PUNITEPIIK KbI3MET HApBIFBIHBIH KBI3MET €Ty
THIMIUTITIH KaMTaMachl3 eTeTiH, OM3HeCc-YpIiCTIH epeKIIeNiri peTiHie pHAITEepIiK KEI3METTIH MoHI allblUIFaH.
ABTOpITapMEH PHANTEPIIK KBI3METTI peTTelTiH Ka3akcTaHHBIH a3aMaTTHIK 3aHHAMAChl KYKBIKTHIK TYPFBIIAH
TQJIIAHGIN, COHBIH HETi3iHAe 3aHHAMaHBI XXETUIAIpyre OaFbITTaJFaH YCHIHBICTAp MEH TYXKBIpBIMIaMalap
KYPacTBIPBUIIBL.

Kinm ce30ep: a3aMaTThIK KYKbIK, KbI3MET, PUITEPIIK KbI3MET, KAy, KbUDKbIMAHTBIH MYJIIK, TYPFbIH Yil
KOHE KOMMEPIMSUIBIK KbUDKBIMAWTBIH MYJIK, MEHILIK KYKBIFbI, CaTBIII aly-CaTy [IapThI.

M. XKackaiipar, A.C. HypxanoBa

Pusaropckue ycayru B Pecnyoimke Kazaxcran

CraThsl OCBSIIEHA aKTYaJILHBIM IIPOOJIEMaM COBEPIICHCTBOBAHMS PUDITOPCKOH yciyru. PaccMoTpeHs! o1-
JeTbHBIC BOIPOCHI, CBS3aHHBIC C OCOOCHHOCTSIMU PEryIHPOBAHUS PHUIITOPCKOH IEATEIBHOCTH. Y IEIEHO
BHMMAaHHUE U3y4EHHIO PA3IMYHBIX aCIIEKTOB MPABOOTHONIEHHUH, BO3HUKAIOLIMX U3 JOTOBOPA KyIUIU—TIPOIAXKH,
oOMeHa, HaliMa >KWIOr0 TOMelleHus. B ropuauyeckoil nuTeparype He CyIIECTBYET OOLIENPU3HAHHOMN
MPaBOBOMl HOPMBI, pPErJIAMEHTPYIOIIEH pPHUANTOPCKYIO aeaTensHOcTh B PecmyOnmke Kasaxcran. [lannas
JeATeNbHOCTh perynupyercs uckmountensHo HopMmamu 'K PK o BosmesgHoM okasanun ycmyr. PackpsiTa
CYIIHOCTh PHANTOPCKON NEATeNBHOCTH Kak CIenu(UUecKoro Om3Hec-mpolecca, SBISIOMErocs 00s3aTeib-
HBIM 3JIEMCHTOM PBIHOYHOH HHQPACTPYKTYpHI, OoOecreunBaromero >pQGeKTUBHOCT (yHKIIMOHUPOBAHUS
PBIHKA PUAITOPCKUX YCIyr. ABTOpaMM CAEIaH IPaBOBOM aHaNU3 rpakJaHCKOro 3akoHojarenscTBa Kasax-
CTaHa, PETYINPYIOIET0 PHUAITOPCKYIO NEATeIbHOCTh. Pa3paboTaHbl MpeaIoskeHus], HalpaBlIeHHBIE Ha CO-
BEPILICHCTBOBAHNE 3aKOHO[ATENbCTBA.

Knioueswie cnosa: rpasxkaaHCKOE MPABO, YCIYTa, pUAITOPCKas AEATEIbHOCTD, apeH 1, HEBHKUMOE UMYIIECT-
BO.
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The recovery of alimony for the maintenance of minor children
in Kazakhstan: problems of enforcement of judicial acts

The article deals with the problems related to non-performance of executive documents on recovery of
alimony for the maintenance of minor children and legal measures of compulsory execution applied by
bailiffs for recovering alimony. The author carried out a comparative and legal analysis of laws regulating the
maintenance obligations of parents in Kazakhstan and foreign countries and the review of foreign experience
on recovering alimony aimed at improving the legal mechanism on the effect on maintenance non-payers in
Kazakhstan is given. As a result of the study, the author found out the reasons for the non-enforcement of
judicial acts on alimony recovery for the maintenance of minor children in Kazakhstan. The effective legal
measures on improving the mechanism for the recovery of alimony in order to protect the child's right to get
maintenance from his parents were proposed as well.

Keywords: children of minority age, maintenance, maintenance obligations of parents, alimony recovery, ju-
dicial acts on alimony recovery, enforcement of judicial acts.

After the court decision enters into legal force within three working days or the return of the case from
the higher court, the trial jurisdiction writes out the writ of execution and, on its own initiative, sends the
executive document for execution to the competent justice agency on territoriality no later than the next
working day from the date of its extract (Article 241 of the Civil Procedure Code of the Republic of
Kazakhstan). Also, if the debtor doesn’t plead at fixed time, the judge issues to the recoverer a sealed court
order to be presented to the competent justice agency at the debtor’s place of residence (Article 143 of the
Civil Procedure Code of the Republic of Kazakhstan).

The procedure for the recovery of alimony is regulated by the Law of the Republic of Kazakhstan «On
Enforcement Proceedings and the Status of Court Bailiffs in the Republic of Kazakhstan» of April 2, 2010
Ne 261-1V as well as by the Order of the Minister of Justice of the Republic of Kazakhstan «On approval of
the list of types of wages and (or) other income from which the alimony for the maintenance of minor chil-
dren is withheld» of December 24, 2014 Ne 372.

In accordance with the Law of the Republic of Kazakhstan «On Enforcement Proceedings and the Sta-
tus of Court Bailiffs in the Republic of Kazakhstan», the recovery of alimony is classified as «socially signif-
icant» (paragraph 9-1 of Article 1) because children, mothers, disabled parents and spouses need financial
support.

The executive documents issued on the basis of decisions on the recovery of alimony «are in force all
the time for which payments are made» (Part 3 of Article 11).

Today the relevance of the research work is of great importance in society, since, according to official
data, more than 350,000 children in Kazakhstan need child support. Debts on alimony are 1.8 billion tenge.
For last three years, more than 13000 debtors were denied the right to leave the country and drive automo-
biles. 25000 people are persistent non-payers of alimony [1].

In Kazakhstan, for the last five years, an extensive state policy has been implemented to protect the
rights of children who need financial support from their parents. The Departments for the implementation of
judicial acts carried out various activities in each region aimed at the effective recovery of alimony: the ac-
tions are aimed at persuading non-payers to manifest in them a sense of conscience to pay their debts. The
General Prosecutor Office of the Republic of Kazakhstan has created an Internet service «They are being
sought by children», where there are names and faces of people who evade paying the maintenance of their
children. The Committee for the Enforcement of Judicial Acts created the Single Register of Debtors, i.e.
information about debtors is posted on the official Internet resource of the Ministry of Justice.

In accordance with Article 34 of the Law «On Enforcement Proceedings and the Status of Court Bailiffs
in the Republic of Kazakhstany, if a debtor fails to perform the enforcement document on recovery of alimo-
ny without a clear reason, then the bailiff, in case of debt, directs to the court the idea of a temporary prohibi-
tion to grant licenses, permits and special rights to the debtor, as well as the suspension of the granted licens-
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es, permits and special rights given earlier to the debtor. For example, the validity of driver's licenses of
debtors is suspended.

According to Article 33 of the Law, the bailiff decides on a temporary restriction on debtor’s departure
from the country for failure to perform the enforcement documents on the recovery of periodic payments
more than three months.

Despite taken organizational measures, the improvement of the work of state bailiffs and the introduc-
tion of private enforcement’s institution and the problem of non-receipt of alimony remains very urgent and
requires constant attention.

The General Prosecutor’s Office of the Republic of Kazakhstan said: «There are three categories of al-
imony non-payersy.

The first category consists of people those who want to pay alimony, but can not. They are so-called
«honest» debtors. They do not pay for objective reasons: they can not find a job.

The second category consists of people who can pay alimony, but they don’t want to do it. They reduce
incomes and do the falsification of documents.

The third category of people evading the payment of alimony consists of those people who do not want
and can not pay. They are so-called «bad» debtors. As a rule, they keep an immoral way of life. They are
drug addicts, alcoholics, homeless people [2].

The main problem of non-enforcement of judicial acts on the recovery of alimony is a lack of debtor’s
property including money, securities or income, which can be levied, and all measures provided by the judi-
cial executor to identify his property or income are unsuccessful. Debtors make their property to other people
and as a result, the court bailiffs have nothing to recover from them. Having got the court's decision on the
enforcement of maintenance obligations, the debtor refuses to support the child, arguing it with his difficult
financial situation, illness or having children in his next marriage. In such cases, according to Part 3 of Arti-
cle 169 of the Code «On Marriage and Family», if the person, obliged to pay maintenance for the period dur-
ing which the recovery of alimony was not performed, did not work or didn’t present documents confirming
his earnings and other income, then the maintenance debt is determined on the basis of the average monthly
wage in the Republic of Kazakhstan at the time of debt recovery.

If there are the maintenance arrears as a result of debtor’s evasion from his payment, then a penalty is
charged for the amount of debts in accordance with Article 353 of the Civil Code of the Republic of
Kazakhstan. According to Article 171 of the Code of the Republic of Kazakhstan «On marriage and family»,
a debtor is obliged to pay a penalty to the recipient of alimony in the amount of one tenth of a percent of
unpaid maintenance for each day of delay under a court decision.

According to the information of the Ministry of Justice of the Republic of Kazakhstan, 213 000 court
decisions on recovery of alimony are on execution of judicial executors in 2016. «Approximately 50 000 ex-
ecutive documents on recovery of alimony are paid by the debtors themselves, nearly 40 000 executive doc-
uments or 20% are problematic as the debt isn’t paid for more than three months and more than 14 000 of
alimony are not paid at all» [3].

An effective mechanism for affecting on alimony non-payers was the strengthening of the liability of
debtors on maintenance payments. In order to improve the mechanism for recovering alimony, the Law of
the Republic of Kazakhstan «On introducing amendments and additions to certain Legislative Acts of the
Republic of Kazakhstan on improving enforcement proceedings», of January 15, 2014, was adopted. Article
136 of the Criminal Code (currently inoperative) excluded the subjective concept «malignance» of commit-
ted acts for failure to fulfill obligations in paying for the maintenance of children or disabled parents and the
sanction was amended, i. e. imprisonment for up to two years was issued.

Also, the sanction of Article 524 of the Code on administrative violations (which has now become
invalid) was upgraded, which provided a penalty for individuals in the amount of ten to twenty monthly
calculation indices, or administrative arrest from five to ten days for non-compliance with the requirements
of judicial acts.

The current Criminal Code of the Republic of Kazakhstan of July 3, 2014, in article 139 allows the bail-
iffs to bring a debtor to criminal liability by restricting freedom for up to two years or by imprisonment for
the same term for alimony non-payment for more than three months.

This measure is quite effective. 61 alimony non-payers were convicted in 2015. Due to measures taken,
the number of documents for which alimony is not paid at all, was reduced from 15 thousand to 3.5 thou-
sand [4].
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For failure to comply with a court decision, the Code on administrative violations provides for liability
in the form of a fine for individuals in the amount of ten monthly calculated indices or administrative arrest
up to five days (Article 669). Only in Almaty city in 2016, 96 debtors were brought to an administrative re-
sponsibility and more than 20 people were subjected to an administrative arrest [5]. In Astana city in 2016,
288 debtors on child support were brought to administrative responsibility, 214 debtors were fined and 72
debtors were brought to responsibility by administrative arrest up to five days [6].

Also, one of the problems in this area is the recovery of alimony from debtors deprived of parental
rights to support children who live in state institutions. Failure to enforce judicial acts is related to the fol-
lowing reasons: debtors do not work, misuse alcohol and do not have any money to support children. These
children, whose parents are deprived of parental rights, do not have the opportunity to receive funds from the
state compared with orphans and invalids who receive monthly benefits. Having no money, children suffer
with living parents. The way out of this situation could be the development of a Republican alimony fund for
children living in orphanages. The state would pay benefits to children from the fund, and later, debtors who
are deprived of parental rights, would be recovered debts in favor of the state in recourse. Thus, on reaching
the age of majority, orphanage children would have the initial material base necessary for entering the educa-
tional institutions, buying a house, etc. [7].

«Having got a court decision on the performance of maintenance obligations, the debtor refuses to sup-
port the child, giving reasons for his difficult financial situation, illness or children in another marriage», Yu.
Pushkaryov says, who is the head of the regional chamber of private bailiffs of the Karaganda region. Until
today, there is no real legal mechanism for identifying a true income of the debtor. The legislation does not
provide for the establishment of hidden income and property of maintenance payers.

Now the main reasons for non-performance of the documents in this category are:

— debtors do not have a permanent place of work;

— debtors hide incomes artificially making them low, including official documents of the employer;

—1t1s difficult to find the debtor's residence, etc.

«1551 proceedings on the recovery of alimony were registered in 2015 in Karaganda region. For today,
the number of proceedings on the recovery of alimony which are executed by bailiffs is 7834. The enforce-
ment documents of this category are increasing daily, that is, the number of enforcement documents has risen
to 6283 proceedings in comparison with the same period» [8].

Based on international experience, the need to create the Republican Aliment Fund was discussed for
many years and was proposed to the Government. However, last year the Government refused to create an
alimony fund because of the economic crisis in the country [6].

The next way out of this situation prosecutors see in assisting in debtors’ employment who are in ar-
rears on alimony. Such a measure is practiced by the prosecutor's office of the Kazybek bi district of Kara-
ganda city. In order to employ debtors, the district prosecutor's office together with the Karaganda job center
and bailiffs conducted an action of vacancies for citizens who are debtors according to enforcement proceed-
ings on recovery of alimony. 25 debtors applied for a job and they were given referrals for permanent em-
ployment in a city organization [8].

Also, the Prosecutor's Office of Astana city plans to employ more than 400 maintenance debtors into
construction companies [9].

Today, in accordance with Article 139 of the Code «On Marriage and Family» of December 26, 2011,
the amount of alimony collected monthly for the maintenance of underage children is: one child is one quar-
ter, two children is one third, three and more children is half of earnings and (or) other parents’ income. If
the parent’s monthly earnings are minimal, the amount of alimony will be only 6000-7000 tenge per month.
This sum does not allow ensuring fully the material needs of the child, especially under the current economic
conditions in the country. In this regard, it is proposed to change the system of alimony payment «by deter-
mining their minimum fixed amount as well as introducing ways of payment giving by goods and different
services (clothing, vouchers, etc.)» [10]. In accordance with Article 181 of the Family Code of Ukraine, ali-
mony is paid in the proportion of a percent of parents’ income or in a fixed amount of money. «The percent
of earnings (income) of a mother, a father, which will be recovered as child support, is decided by the court.
If child support is collected for two or more children, the court determines a single percent of mother's (fa-
ther's) earnings (income) for their maintenance, which will be collected until the older child reaches the age
of majority». At the same time, the Code establishes a minimum amount of alimony per child «not less than
30 percent of the subsistence minimum for a child of the same age» [11].
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Exacerbating the problem is that it is difficult to recover alimony from debtors who have moved to a
permanent place of residence in countries far abroad. Kazakhstan ratified the Convention on the international
procedure for the collection of children support and other forms of family maintenance and the Protocol on
the law applicable to maintenance obligations, done in the Hague on November 23, 2007 [12]. If agreements
on legal assistance with foreign countries are not concluded, the situation is escalated and it will be difficult
to collect arrears on alimony. In such cases, we should pay attention to the legislative practice of foreign
countries. For example, in Ukraine «if a debtor leaves for permanent residence in a state with which Ukraine
does not have an agreement on legal assistance after the entry of the court decision into legal force, accord-
ing to which alimony is collected from one of the parents, he may be collected child support for the whole
period until the child reaches the age of majority by the court decision before his departure from the territory
of Ukraine» (paragraph 6 of Article 181 of the Family Code) [11].

Unlike the Kazakh legislation, maintenance obligations in foreign countries (the United States of Amer-
ica, Italy, Germany, France, etc.) do not end with the death of an obligated person, they are inherited and
burden the property of the debtor's heirs on alimony. Heirs are obliged to pay maintenance from the amount
of inherited property.

We believe that it is also necessary to pay attention to the foreign experience on the effective
mechanism for recovering alimony. For example, in foreign countries there are gradations of the child's age
for reconsidering the amount of alimony as his needs grow. This method of calculating the amount of alimo-
ny is considered more appropriate if compared with our legislation. You know, the child’s needs do not meet
the amounts of alimony for today when, for example, buying school uniform and school supplies.

In foreign countries, parents have to provide financial support to their children ensuring them with a liv-
ing wage and a normal average standard of living if financial resources are available. If this obligation is not
fulfilled, a third person has the right to buy the necessary clothes for a child and give them to his parents re-
covering the cost of the things from them. The third person should buy clothes at a retail price, based on a
current situation taking into account the possibilities of the child's parents [13; 22]. Also, in many American
states, for example, medical expenses must be included in childcare costs and in some American states par-
ents must pay for college fees [14; 71].

In Germany, the amount of alimony depends on the income of alimony payer, i.e. the parent. The higher
his income is, the higher the amount of alimony is, which is calculated according to a special table. The in-
come of a parent with whom the child lives is not taken into account.

The amount of alimony must correspond to the standard of living in the place of residence. If the stand-
ard of living is comparable with the standard of living in the receiving country, then alimony will be paid
fully on the basis of the Dusseldorf table. If it is lower, then the amount of alimony will be reduced accord-
ingly [15].

Under Italian law, parents must maintain their child based on their abilities, professional skills and
housekeeping skills. «If parents are not able to support their children, the obligations are performed by their
ascendants. Moral and emotional harm, suffered by the child from the scarcity of the maintenance, may be
recovered from a dishonest parent» [15].

In Hungary, when determining the amount of alimony, the following factors are taken into account: the
actual needs of the child, income and property status of each parent [16; 81].

In some foreign countries, if a parent evades from the obligation to pay alimony, the state assumes this
obligation by creating an alimony fund and paying the benefit from the state budget. For example, an alimo-
ny fund has been created in Poland and its funds are formed at the expense of amounts collected from per-
sons obliged to pay alimony, grants from the budget, voluntary funds and other sources. The Social Insur-
ance Office disposes the resources of the fund. Payments are made to children who have been awarded ali-
mony by the court decision, but its execution is difficult [ 15].

If a parent evades his obligation to pay alimony, the state assumes the obligation to maintain the child in
some foreign countries. For example, in European countries and in the United States it pays benefits to par-
ents who do not get alimony for a certain period of time. Thus, when a parent avoids paying maintenance,
the state assists a parent to support a child. For example, according to clause 8 of Article 181 of the Family
Code of Ukraine «if the place of residence or the location of parents is unknown, or they avoid paying
maintenance or are unable to support a child, the child is granted a temporary state allowance, taking into
account the financial situation of the family in which the child is brought up. The payment of the temporary
state allowance is carried out at the expense of the State Budget of Ukraine. The amount of the temporary
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state allowance granted to the child is subject to recovery from the payer of alimony to the State Budget of
Ukraine judicially» [11].

In Russia, the issue of introducing a state minimum standard for alimony is being discussed, which is
proposed to be calculated as a percentage of the official subsistence minimum. The amount of the minimum
standard of alimony is determined in each territorial entity of the Russian Federation on the basis of the
child's subsistence minimum in a region. When assigning the amount of alimony, the children’s needs and
parent’s ability should be taken into account. There should be an individual approach to each case, taking
into account all circumstances contributing to the payment of alimony [17, 18].

Analyzing current problems of the enforcement of judicial acts on recovery of alimony for the
maintenance of underage children in Kazakhstan, we come to the following conclusions:

1. The current legislation of the Republic of Kazakhstan nowadays has upgraded the debtor’s liability
(administrative, criminal) for payment of alimony, but it does not encourage parents to fulfill maintenance
obligations for supporting children. Facts of non-enforcement of judicial acts prove this according to the
information of the General Prosecutor's Office of the Republic of Kazakhstan, the Ministry of Justice of the
Republic of Kazakhstan. Priority of the child’s interests requires the use of strict measures towards the
parent, who avoids paying alimony for the maintenance of his minor child.

2. It is necessary to develop the measures on recovering the alimony. As such measures, it is proposed
the banks to deny a loan to the debtors of the alimony on supporting the child.

3. Bringing the debtors to administrative and criminal responsibility is a reasonably effective mecha-
nism for influencing on non-payers of alimony. The statistics showed that after receiving the news about
sending the case papers to initiate a criminal case, malicious defaulters pay their debts. However, there is no
real use from the imposition of sanctions (fine, arrest, restriction of freedom, imprisonment) to the former
family, especially to the child. It would be better to impose a sanction by correctional labor (or work with a
probationary period) and to recover the income from this work not in favor of the state, but in favor of the
child.

4. If it is impossible to find the location of the person obliged to pay alimony, so he is put on the wanted
list by the court. The same situation is when a debtor has no income and there is no possibility to execute a
judicial act on recovering the alimony for children’s maintenance as a debtor has no property which can be
levied execution upon. In such cases, the recovery of alimony is not carried out, and thus, the interests of the
child are not protected. In this case, the child needs support from the state. The way out of this situation can
be the creation of the State Alimony Fund. It is necessary to pay benefits to children living below the poverty
line, one of whose parents does not pay alimony. Thus, a monthly allowance will be paid, instead of uncol-
lected alimony. It is proposed to enact the minimum amount of the allowance for non-payment of alimony in
the amount of the child's living wage, based on his needs, into the Law.
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T'.A. Inugcosa

Ka3zakcranaa komeseTke ToJIMaran 0ajajapasl acblpayra aquMeHTTepai
OHIPY: COT aKTLIepiH OPBIHAAY MIceJiesiepi

Maxkanaza KoMeneTKe ToJMaraH Oajajnapibl achlpayFa ajdMMEHTTEpAl OHIIPY TYpalbl aTKapyLIbUIBIK
KYKAaTTapJblH  OpBIHAAIMAybIMCH  OaillaHBICTBI  JKOHE  aJIUMEHTTepAi  OHIipy  OoibIHINIA  COT
OpBIHIayLIBIIAPBIMEH KOJIIAaHBUIATBIH MOKOYPIi OpBIHIAY/bIH KYKBIKTBIK IIapanapbl Typajbl Macelesep
KapacTelpblIabl. ABTOp KasakcTaHia jkoHe IeTeNJeple ara-aHalapiblH AIMMEHTTIK MiHAeTTeMeNepiH
PETTEHTIH KYKBIKTBIK HOpMajapFa CaJbICTHIPMAIIbI-KYKBIKTBIK Talaay sKyprisreH, KazakcraHma aquMeHTTI
TOJEMEUTIH aTa-aHajllapfFa dcep eTy[iH KYKBIKTBIK TETIriH JXETUIAIPY MakcaThlHAA aluMEHTTepAi eHIIpY
GoiipiHIIA ImIeTen TaKipuOeciHe IOy JKyprisinmi. 3epTreynepaiH HoTmwxeciHae aBTopMmeH Kasakcranma
KOMeEJeTKe TOJMaraH Oanmamapibl achlpayFa alUMEHTTEPIi OHAIPY Typajbl COT aKTiIJIEPiHIH OpBbIHAAIMAY
cebenrepi aiikbIHAANAbI. banaHblH €3 aTa-aHaJapbIHAH achlpayFa MaTePHAIIBIK KOMEK ally KYKBIFbIH KOPFay
MaKCaThIHAA aJMMEHTTepAl OHIIPYMiH KYKBIKTBIK TETIKTepiH S>KeTUIipy OOMBIHIIA THIMAI KYKBIKTBIK
nrapanap YChIHBUIIBI.

Kinm cesodep: xoMerneTke ToIMaraH Oajianap, aTa-aHalIap/bIH ATUMEHTTIK MiHACTTEpl, ATMMEHTTepAl OHAIPY,
IMMEHTTEP/II OHJIPY Typasbl COT aKTUIepi, COT aKTLIEpiH OpBHIH/AY.

I''A. UnpsacoBa

B3bickaHue aIMMEHTOB Ha COojAepKaHHe HeCOBEePIIEHHOJIeTHUX
nereit B Kazaxcrane: npo0jeMbl HCTIOJTHEHHS CYJAeOHBIX AKTOB

B cratee paccmarpuBaloTcs HpOOJIEMBI, CBSI3aHHBIE C HEHCIOJIHEHHEM HCHONHUTEIBHBIX JOKYMEHTOB
0 B3BICKaHUHU AJIMMEHTOB Ha COJIEPIKaHUEe HECOBEPILICHHONCTHUX JICTEH, U IPABOBbBIE MEPbI IPUHYIUTEIBHOTO
UCIOJIHCHUSI, NPHMEHsEMble CyAeOHBIMH HCHOJNHUTEISIMH 110 B3bICKAHHMIO alMMEHTOB. I[IpoBenéH
CPaBHMTENBHO-TIPABOBOI aHAlM3 IPABOBBIX HOPM, PETJIAMEHTUPYIOLIMX AJIUMEHTHBIE 00s3aTeNlbCTBA
poaureneil B Kazaxcrane u 3apy0exHbIX cTpaHax. JlaeTcsa 0030p 3apy0eKHOTO OIBITa B3BICKAHUS ATUMEHTOB
C IETBI0 COBEPIICHCTBOBAHUS IIPABOBOTO MEXaHM3Ma II0 BO3IEHCTBHIO HA HEIUIATENBIIMKOB aJINMEHTOB
B PK. B pe3ymbraTe mpoBeAEHHOTO HCCIIEHOBAHMS BBIIBICHBI NPHYMHBI HEHCHONHEHUS CyIeOHBIX aKTOB
0 B3BICKAaHUM allMMEHTOB HAa COJIep)KaHHMe HecoBepIIeHHONeTHuX neredd B Kasaxcrame. IlpemmokeHsr
3¢ QeKTHBHBIE MPAaBOBBIE MEpPHl 0 COBEPIICEHCTBOBAHMIO INPABOBOIO MEXaHM3Ma B3LICKAHHS aJMMEHTOB
C LIEIIBIO 3AIHTHI IIpaBa pedeHKa Ha MOJTyYeHHE COJEP)KaHMsI OT CBOUX POJHUTEIICH.

Kniouesvie cnosa: HECOBEPIICHHOJICTHUE JOE€TH, AaJIUMCEHTBI, AJIUMCHTHBLIC 00s13aTenbCTBA po;[HTeneﬁ,
B3BICKAHUEC AJIMMCHTOB, Cyl[e6HI>I€ aKThl O B3bICKAHHHU aJIUMCHTOB, UCIIOJTHCHUEC CyL[CGHLIX AaKTOB.
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Ka3zakcran Pecnmy0iuKkacbIHIarbI 1apa KICiKepJIepain
a3aMAaTTBIK-KYKBIKTBIK MIPTe0eCiHiH Ma3MYHbI

Makana Ka3akcran PecnyOnukachlHmaFel Japa KoCINKepiepOiH a3aMaTThIK-KYKBIKTHIK MOpTeOeciHiH
Ma3MYHBIHBIH KeW0ip epekuiesikrepine apHanrad. by takeipin Kazakcran PecnyOnnkackinaa Kacinkepiik
KOJICKCIHIH CHT1311yl JKoHe KOCINKEepIIiKTi KOJAay MeH KOpFay KaFJaiblHaa epeKile 03eKTi 00IbI TadbLIa bl
Hapa kocinkepiepAiH a3aMaTThIK-KYKBIKTBIK MOPTEOECiHIH Ma3MyHbI, erep 3aHIaplaH HeMece KYKBIKTHIK
KaTblHACTAp MOHIHEH e3relie Hopce TYbIHAaMalThiH 0o0Jica, JKEKe TyJFalap MEH KOMMEpPLHSIIBIK
YHBIMAAPABIH a3aMaTThIK KYKBIK CYOBEKTUIITIMEH, CyOBEKTUBTI KYKBIKTaphl, 3aHIbl MIiHACTTEPi, MYJIKTIK
JKayanKepIIIiK IIapajapsl MEH KOpFaly Ma3sMyHBIMEGH alJblH aja aHblKTajraH. Jlapa KocilKepiepaiH
a3aMaTTBIK-KYKBIKTHIK MopTeOeci — Oenrii TyiFa CaHATTapbIHBIH Aa3aMaTThIK-KYKBIKTHIK (KOCIIIKepIIiK)
KaTbIHACTAp CaJlaChIHAAFbl KYKBIKTBIK JKaFiaiibl. ABTOPMEH Japa KOCIIKepJepAiH a3aMaTThIK-KYKBIKTBIK
MOpPTEOECIHIH HETi3ri 3JIeMEHTTepi aHBIKTAJIbIN, OChl IEMEHTTEP/IH epeKuienikrepi 3eprrenareH. COHbIMEH
KaTap aTaJMbIII cajlaHbl KYKBIKTBIK PETTEYAiH KelOip MocenenepiH aHBIKTal, OJapZbl IIEIly >KOJIAApbIH
YCBIHABL. 3epTTEeYIIiHIH KOPBITHIHABLIApE OoiibiHmIA Kazakctan PecnyOnukacbiHIa a3aMaTTBIK KOHE
KQCINKEepIIiK 3aHHAMaHbI XKeTUIIpyTe YiIec KOCybl MyMKiH.

Kinm co30ep: xaocilKepIIiK, KOCIIKePIIiK KBI3MET, KacilKep, Aapa KACINKepIiK, fapa Kacilkep, KOMMEPIIHSIIBIK

YiBIM, a3aMaTTHIK-KYKBIKTBIK MOPTE0€e, KYKBIK KaOUIETTLTIK, OpEeKeT KaOUIeTTLTIK, KOCIMKEeP IiH KYKbIKTapbIH
KOpFay.

Keltinri yakpiTTapaa emiMi3ge OpBIH  ajiblll  JKAaTKaH —QJIEyMETTIK-DKOHOMHKAJIBIK ~ e3repicTep
Ka3aKCTaH/BIK a3aMaTTap/blH, OpaJMaHIApAbIH, KOIIIUIK oJeyMETTIK TONTapbhlHA KAThICTHI Japa
KOCITIKEPITIK KBI3METTiH OCJICEHAUTITIH apTTRIPAbl. DKOHOMHUKAIBIK KBI3MET OOCTaHIBIFBIHA KOHCTUTYIIHSITBIK
KYKBIKTApPBIH KY3€Te achklpa OTHIPHIN, 63 KajaylJapbl OOWBIHIIA KOCIMKEPIIK KbI3MET YIINH 63
KaOlneTTUTiKTepi MEH MYJIIKTEpiH MaiianaHa OTHIPHIN, aTaJFaH )KeKe TYJIFa CaHaTTapbl OHIIpic JKoHE Tayap
alfHaJIBIMBI, JKYMBIC OpBIHJAy MEH KBI3MET KOPCETY CallaChlH/a MAaHBI3JIbl JJIeYMETTIK-DKOHOMHKAIBIK
KBI3MET aTKapaibl, KOIIIUIIK XKOHE KeKe MYIeNep i KaHAFaTTaHIbIPa OTBIPHII, XAIBIKTBIH KYMBICCHI3/IBIK
MOCEJIECIH STyl KOca alfaHja, XalblK [IapyallbUIBIFBIHBIH op TYpJIi cajlaiapblHIa IIaFbIH JKOHE OpTa
OW3HEC MIETIHAC NapaliblK HETi3[e O3iHIIK eHOEKTI MmaimaiaHyIbl KaMTaMachl3 €TE OTBHIPHIM, >KaFbIMIIBI
OJIEYMETTIK-YKOHOMHUKAJIBIK 9CEPre KOJI KETKI3yTe OpPeKETTECEI].

Kazakcran PecmyOnukackiHIa gapa KOCIIKEPIiK KOHCTUTYIUSUIBIK TYPFBIIAH OOJICHIH, CasajbIK
TYpFBIAaH OOJCBHIH TONBIK 3aHABl Herisre wme Oommbl. OTaHABIK FBUIBIM Jlapa KOCIMKEPIICPHiH KYKBIK
CyOBEKTINIrHIH, CyOBEKTHUBTI KYKBIKTApbl MEH MIHICTTEPi, a3aMaTThIK-KYKBIKTHIK JKayarnKepIIIir sKoHe
KOpFajly epeKLIeiKTepiH 3epTTey OolbIHIIa OipKaTap KagaMaap skacasl. AJlaiiia marblH )KoHE opTa On3HeC
OKIIJIEPiHiH KYKBIKTBIK aFaiibiHa OaliIaHbICTHI J)KayaOblH TalllaraH Maceneep OapIIbUIbIK,

Kocinkepmik KbpI3METTIH €pEeKIICTIriIMEH TYBIHAAFaH, TaIKbUIAHBI OTBHIPFAH TYJIFAllap CAaHATHIHBIH
KYKBIKTHIK JKaFJaiIapblHBIH CEPEKIICTIKTePiH €CKepe OTBIPHII, a3aMAaTThIK KYKBIK FBUIBIMBI TYPFHICHIHAH
Japa KoCImKepiep/IiH KYKBIKTBIK KaFIaibIHBIH Oi1pTYTAaCTHIK TYXKBIPBIMJIAMACHIH XkKacay, TaJaay, 00beKTUBTI
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Oaranay, TaJKblIay )KoHE 3aHHAMAIIBIK JICHT el e colikec OekiTutyi KaxkeT. Ochl opaiifa 0i3/liH MakcaT 3aHIbl
TYIFa KypMai-ak Japa KOCINKEpIiK KbhI3METTI JKy3ere achIpylibl TYJIFaIaplblH a3aMaTThIK-KYKBIKTHIK
MOpTEOECi MOCEIIeCIH TEOPHSITBIK YKAIITBUIAY OOJIBIT TaObIIaIbL.

Hapa kocinkepiepaiH KYKbIK CyOBEKTLTIr XKeke TyFagap MEH KOMMEPLMSIIBIK YHBIMAAPIBIH KYKBIK
CyOBEKTUIIr apachIHAa apaiblK JKarfaiiFa me, oJlapFa a3aMaTThIK KYKBIKTHIH aTajfaH CyOBEeKTUICPiHIH €Ki
CaHATBHIHBIH J]a KYKBIK KaOUTETTUIIK, OpeKeT KaOUIeTTUIiK, MOMIIETE OTBIPY KaOUIETTILIIT1 JKOHE Kayam Oepy
KaOINeTTINITiHIH canalibl CUMaTTaMallapbl, COHIal-aK KOCIKEPIIiK KbI3MET epeKIneikTepi acep eremi. Och
opalila KOCIKEpNIiK KBI3MET JereHiMi3 He? OpeKeT eTylll 3aHHaMara CoWKec, a3aMaTTapiblH,
opaMaHIap IbIH JKOHE 3aHJIbI TYJIFaNapAblH MYJIKTI Maiifanany, Tayapiapisl OHIIpy, caTy, )KYMBICTapIbI
OpBIHJAY, KBI3METTEP KOPCETY apKbLIbl Ta3a Kipic ajgyra OarbITTajFaH, »KEKe MEHIINK KYKbIFbIHA (KEKe
KOCIMKEPIIIKKE) HE MIapyallbUIbIK JKYPri3y HeMece MEMJICKETTIK KOCITOPBIHIBI JKeeNl 0acKapy KYKBIFbIHA
(MEMJICKETTIK KOCIMKEpIIIKKE) HeTi3fenreH nepbec, Oacramambil  KBI3METI  KOCIMKEPIIK — OOJIBITT
TaObuTambI [1]. A OCBI KOCITIKEPIIiK KBI3METTI JKY3ere achIpaThIH KOCIMKEPIIK CyOBeKTiIepiH, 6ip ce30¢H,
KOCIMKepep Jem aTaliMbI3.

Ex anram per «kocinkep» tepmunid XVIII f. ¢ppanny3 skonomucti P.KaHTuiboH eHrisren 0oiaThiH,
OJI KOCITIKEPIIKTIH HETi3T1 KBI3METTIK CHIIaTTaMachl PETIHIAE TOYEKETI Typajibl TYKBIPBIMIAMAaHBI YKa3FaH.
OHbIH TiKipiHIIe, KOCIIKEPAiH HEri3ri KbI3METI CYpaHBICKAa COHKEC op TYpJIi Tayap HapbIFbIHA YCHIHBICTAp
eHrizyinae Oompin TaObutansl [2; 426]. JK.b. Coiimin mikipiHme, Kocimkep — Oyl JKaHAJIBIK TaOYIIb,
TEXHUKAJIBIK O3BIKTHIKTHIH HEJICHYIIICI KOHE KOCIMKEpAiH TaOBICHI >KalmaMaibl OacKapyImbl ajaThlH JKal
FaHa >JKajakbl Ta0y OOJBIT TaOBIIMANABI, ON KOCIIKEPNIK KBI3METTIH IIBIFAPMAIIbUIBIK, TOYEKEIIi,
TOXKIpUOENiK CHUIaThl YIIiH Chlifakbl 6ombin Tabbuianel [3; 17]. Hemicrtik Tapuxu mextentiy [.Ilmomnep,
M.Bebep, B.3oM0apT CHUAKTBI OKUIIEP] 1€ KOCIMKEPIIIK KBI3METTIH MIBIFApMAIIbIIBIK, KaHAITBUIABIK TIP3l
Oenrinepine epekme MoH Oepai. B.3oMOapTThIH maibIMIOaybIHITIA, KOCITKEp — OYJI sKayjan aiyIbl, SFHU
Toyekedre MJailblH, pPyXaHH €piKTi, HISSUIApAbIH KOMNTiri, epiKTUIIK MeH Ta0aHIbUIBIK TaHBITYILBL,
yiipiMaacTeIpymbl (OipieckeH KYMBIC YIIIH KeNTereH agaMaapAabl OipikTipe amyra KaOinerTi), cayaarep
(amammapasl ©3 TayaphlH CaTHII allyFa KOHIIpe alyFa KabieTTi, ceHimre kipe amy). KocimkepmiH Herisri
Ke3JIeTeH Makcathbl — OyJ1 e3 iCiHiH I'ylIeHyl MeH ecyine KobkeTKizy. Kocinkep HerypibiM kel naiiga tadyra
THIpBICaIbl, ce0e0l OHCHI3 OpKEeHeY MYMKiH emec [4; 28].

CoHbIMEH, €H aJIIbIMEH, OapJIBIK KACIIIKepJIep €Ki TOIKa OeiHe Ii: 3aHbl TYIFa KypMai-aK KoCIIKepIik
KBI3METTI JKYy3€re achIpyIIbI Japa KOCIMKEpIIep JKOHE 3aHIbl TYIFaIap (KOMMEPIUSIIBIK YitbiMaap). Oceiran
0aifIaHBICTBl TAKBIPBHIIIKA apKay OOJNBIN OTBIPFAH OCHI KEpJeri Japa KOCIIKepIepiH KYKBIKTBIK
MopTeOeciHiy Ma3MyHBI. Kocimkepilik KeI3METiH €Hai Oacram j>KaTKaH, COHJai-aK y3aK yakbeIT OOWBIHIA
TOXIpHOECi KaJIbINTaCKaH KOCITIKEepJep/l e, €H alabIMEH, KBI3BIKTBHIPATHIH (KBI3BIKTHIPYFA THICTi), opi
MasajJalThlH MOCelle — OJIapAblH KYKHIKTApBIHBIH KOJIeMi, MIiHISTTEMEJCpiHiH IIEKTepi KOHE
JKayarKepIILIiTriHiH AeHreii. OchutapIpiH 09pi «KocikepaiH MopTeOec» YFBIMBIHA IIOFBIpIaHaubI [5; 26].

Azamar gapa Kocimkep MopreOeciHe ue 00Jy VIIIH a3aMaTThIK KYKBIK CYOBEKTICIHIH KYKBIK
KaOIJICTTUIIK, OpeKeT KaOlJISTTUIIK CUAKTHI Oenriaepine ue 6omysl KaxeT. Kacinkepsik KaTelHacTapra 0oJa
Typa oHE OCHI opaiiia a3amar 00Jia OTBIPHII, Aapa KOCIMKEpIIep KEKe XKOHE Kapusl KYKBIKTHIH TalanTapbiH
€CKepil, OHbI KOMMEPIHUSUIBIK YHBIMAAPIBIH KYKBIK KaOLISTTUIINHIH JKaJIIlbl )KOHE apHaibl 3JICMEHTTEPIMEH
TOJBIKTBIPHIT, ©3/ICPiH/IE a3aMaTThIH KYKBIK KaOUIETTUTITIH cakTaiabl. JKeKe TYJIFaHbIH 9ICTTET] a3aMaTThIK
KYKBIK KaOUICTTiNIr Japa KocimKepiiH KYKBIK KaOLICTTUTTiHIH Makjga OONyBIHBIH TIKEICH aiFbIIapThl
0OJIBII TaOBLIAIbL.

3aH onpeOUTTEpIH/E aTall OTKCHICH, «Iapa KOCIMKEPMiH KYKBIK KaOIeTTUTIr a3aMaTThIH JKaJIThl KYKBIK
KaOINeTTUTITIHIH NoWeKTi Typae KeHeroiH Ourmipeni. On, €H aJIbIMEeH, MEMJICKETTIK TIPKEYJCH OTICTCH,
JKEKE TYJIFaFa THIUBIM CAlIBIHFAH, KOCIKEPIIK KbI3METTI HAKTHI XKY3€Te achpyFa KOCBHIMIIIA KaOIeTTiITIKTEeH
JKOHE Japa KOCIMKepre 63 MiHACTTeMeNepi OOMBIHINA KOTEPIHKI a3aMaTTHIK-KYKBIKTHIK JKayarKepITiIiKKe ne
0oy MIHAETIH XYKTeyAeH kepiHemi» [6; 10]. XKeke TyFa Tek mapa KOCIKEp MOpPTEOECiH MEICHTCHHEH
KCiiH FaHa KOCIKEepJIiK IIapTTapra OTBIPYFa, Tayap KETKI3UIiM, KeIiCIMIIapT »xacacy, MYJIKTI
CEHIMIepITIKIIeH 0ackapy IMapTTaphIHBIH, al CEePIKTECTIKTIH KAaTBICYIIBICH 0O0JIyFa KYKBIKTHIK MYMKiHIIK
anmanmel. Jlapa kocimkepiepAiH KYKBIK KaOuIETTiIIr JKajampiaMa OOJBIN Kaima Oepemi, ajaiiga KoCIKepiIikK
KBI3BMETTI KYy3ere achlpyMeH OalIaHBICTBl KOCHIMINA KYKBIKTAp MEH MIHAETTEp, KOTEpiHKI
JKayamnKkepIInikke ue ©0oiy KaOimerrimiri Kocbutambl. OCBIFaH COMKEC, Japa KOCIIKEPOiH KYKBIK
KaOIJICTTUIINHIH Ma3MYHBI KOCIIIKEp e€MeC a3aMaTThlH KYKbIK KaOULIEeTTLIIrHe KaparaHaa KEeHIPEK OOJIbII
KeJei.
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Japa xocinkepaiH KYKBIK KaOiIeTTiIir: — Oyjl 3aHMEH THIMBIM CaJbIHOAFaH KOCIMKEPIIiK KBI3BMETTIH Ke3
KeJITeH TYPIMEH aWHaJIBICY VIIiH KaKETTi, MEMJICKETIICH TaHBUIFaH JKOHE 3aHIa OCKITIITeH CYOBEKTHBTI
KYKBIKTap MCH MIHACTTEP/I1 )KEKE TYJIFaHBIH UeJIeHY1 OOMBIHINA 3aHIBI MYMKIHIITI.

Japa KocimkepjiH a3aMaTTBIK-KYKBIKTBIK MOpTeOeciHAe KapamalblM a3aMaTThiH  KYKBIKTBIK
MOPTEOECIHIH dJIEMEHTTEPI MEH KOMMEPITUSIIBIK YHBIMIAPIBIH KYKBIKTBHIK MOPTEOCCIHIH AJIEeMEHTTEPIHIH
Oipereli apaymacybl OalKaianbl, COHBIH HOTIDKECIHAE a3aMmaT IeH YHBIMHBIH KYKBIKTBIK MOpTEOCCiHCH
QKBIPATHUIATBIH Japa KOCIMKEPAiH KYKBIKTHIK JKaFIalbIHBIH ©3iHmIK KeHini maiima Oomamger. [lapa
KOCIMKEP/IiH KYKBIK CYOBEKTUIIr Oip YaKbITTa XEeKe TYJIFaHBIH KYKBIKTHIK MOpTeOeci Typaibl HOPMaHBIH
KoHEe KOMMEPIUSUIIBIK YHBIMHBIH KYKBIKTBIK MopTeOeci Typaibl HOPMaHBIH BIKNAN eTyinae 6omaasl. Keke
TyIFa 00jla TYPBIN JKOHE JKEKe TYIFara ToH Oenrimepre we 0oJia OTHIPBIN, Aapa KOCIIKEp KOCIMKEPIiK
KaTBIHACTBIH CYOBEKTICI peTiHe TyCeHdi, OJl YIIiH erep, 3aHHAH, ©3re JIe KYKBIKTHIK aKTiUIepJeH HeMmece
KYKBIKTBHIK KaTBIHACTHIH MOHIHEH ©3T¢ TYbIHAaMaca, KOMMEPIUSIIBIK YHBIMIAPFa TOH KYKBIK KaOIIeTTiTIKKE,
opeKeT KablIeTTIIIKKe, skayar 0epy KabuIeTTulirine ne 00asl.

KP AK-niH 19-0a0biHBIH 3-TapMaklIachlHA COMKEC, a3aMaTTap/blH 3aHIbl TYJIFa KypMaii-ak y3ere
aCBIPBUIATHIH KOCIMKEPIiK KhI3METiIHE, erep 3aHjapJaH HeMece KYKBIKTHIK KaThIHACTap MOHIHEH e3relie
HOpCE TybIHIAMaWTBIH OoJica, THiciHile, ockl KP AK-TiH KOMMEpIUSIBIK YHbIMIAP OOJBI TaObLIATHIH
3aHJIBI TYJIFAJIAPBIH KBI3METIH PETTCHUTIH epekerepi Koimanbuiaasl [7].

Ocpifan 0aiilaHBICTHI, aTaJFaH JKarjaiia KOCIMKEPJIK KBI3METIICH alHAaJIbICATBIH KOMMEPIUSIIBIK
YUBIMIAPIBIH KYKBIKTBIK KaFJaibIMEH YKCACTHIKTHI TMailaaHy >KOJBIMEH Japa KACIIKepIep IiH KYKBIKTHIK
JKarmalblH ~ peTTeyre MYMKIHIIK OepeTiH 3aHAblK TEXHWKA, 3aHIBIK YHEMICY OmICTEpiHIH
KOJIIaHBUIATBIHBIFBIH KOpyre Oonanbl. Anaiiga Oyl jKeple kKeKe XKoHE 3aHJbl TYJIFaJapblH KYKBIKTHIK
KarIalblH aKbIPATATHIH 3aHJAP/IBIH, 03T JIe KYKBIKTHIK aKTUIEp/iH epexelepiH, naimaa 00IFaH KYKBIKTBIK
KaTBIHACTHIH MOHIH, OHBIH IMIiHJAE CYOBEKTUTIK KYpPaMbIHBIH, KYKBIKTAPBIHBIH, MIHICTTEpPiHIH, KOpFay
mrapagapbl MEH JKayanKepIUiTiriHiH epeKIIeNiKTepiH ecKepreH XoH. KoMMepHusuiblK yHbIMIapIbiH
Kbp3MeTi yiniH oekitiiren KP AK epexkenepi 3aHHAH, ©3r¢ JI¢ KYKBIKTBIK aKTiIICPICH HeMece KYKBIKTBIK
KAaTbIHACTHIH MOHIHEH ©3T€¢ TYBIHJIAMaFaHIBIKTaH >KOHE Japa KAcCIlKep, €H alJbIMEH, JKeKe TYJIFa JKoHE
COJIaH KeHiH FaHa KOCIMKEePIiK KBI3METTIH CYOBEKTICI OONFaHABIKTaH KOJIJAaHbLIA b,

Japa kacinkepiepiiH KYKBIKTBIK MOPTEOSCIHIETI JKEKe TYJIFa MEH KOMMEPIHSUIBIK YHBIMHBIH KYKBIK
KaOLIeTTUIIrHIH Oipre TIPLILIIK €Tyl Aapa KOCIMKepaepIiH KYKbIK KaOlICTTUTIrHIH KoJeMi, Ma3MYHbBI JKOHE
MIEKTepl Typajbl FRUIBIMHA OpTana op TYPJI MKIpJep TYBIHOATTHL. 3aH oJcOHeTTEepiHIE «3aHIbl TYJIFAHbBI
JKeKe TYJIFaMEH CalBICTBIPATHIH 00JICAK, YKBIMIBIK OipJeCTIKTepIiH KYKBIK KaOUICTTIIITIHIH KoJeMi jKeKe
TYJIFaapAblH KYKbIK KaOUJICTTUIINHIH KeJleMiHe KaparaHia ojjuekaina aspipak. COHBIMEH KaTap OChHI
CaJIBICTBIPMAJIBI JKOCIIapaa OapIIbIK 3aHIbl TYJIFajap apHalbl KYKBIK KaOLICTTUIIKKE He 001y Kepek, cebeoi
onap Oenrini 6ip MakcaTKa KOJKETKI3Y YIIiH KYpBUIFaH» JeTeH MiKipiep Ke3eaecei.

AranfaH Ke3Kapac 3aHJbl TYJIFAHBIH JKaJIIbl, apHAbl XKOHE aWpBIKIIA KYKBIK KaOIMETTUIIr Typasibl
YKANMTBIMEH TaHBUIFaH TYXXBIpBIMIaMara jKoHE 3aHHamara Kaumiel kemeni. JKeke TyiFa Oona TyphIimd, Aapa
KOCITIKEp JKEeKe TYJIFa PETiHJIe ©31HIH a3aMaTThIK-KYKBIKTBIK MOPTEOECiH TOIBIFRIMEH CaKTaiiapl, anaina O0ip
yakpITTa 3aHIbl TYJIFa PETIHAC KOMMEPIHSUIBIK VHBIMIAPABIH KYKBIK CYOBEKTLTITIHE KAaTBICTHI KEHOip
KOCBhIMIIIa KaCHETTepre Hemece epekienkrepre ue Oosambl. OchblHmai camaiabl OeNriiepAiH ©3iHmIK
apajlacyel Japa KOCIMKEpJIepIiH a3aMaTThIK KYKBIK KAaOUISTTLIrT KeJIeMIHIH a3aMaTTBhIH KYKBIK
KaOINeTTUTITIHIH KOeJeMIMEH CalIBICTBIPFaHAa a3asThIHABIFBIH Oingipmeiini. COHBIMEH KaTap Y KbIMIIBIK
OipJIeCTIKTEPIiH KYKBIK KaOIICTTUIINHIH KoJIeMi JKeKe TYJIFaHBIH KYKBIK KaOUICTTUIITHEH eAdyip a3 JACH Te
aiTyra OonmMalIbl. A3aMaTTHIK KYKBIKTBIH €Ki CYOBEKTICI ¢ KOCIMKEPIIK >KOHE KOCIMKEpIiK eMmec
KBI3METTIH 9p TYpJIi cajajapblHOa ©3AepiH >KaH >KaKThl KepceTyre MYMKIHIIK OepeTiH 0ail azaMaTThIK
KYKBIK KaOUTETTUTIKKE He. ONETTEerl KICIKep eMec azamaTTap KerOip YIKBIMIBIK, IAPTTHIK (KOCIMKEePIiK)
KaTbIHACTAPABIH KaTBHICYIIBICHl O0Ia anMaiIbl, anaiga KOMMEPIUSUIBIK YHBIMIAApMEH CalbICThIpFaHaa o3
MYJIIKTEpIH ©CHETIIEH Mypara KaJiJablpa anajabl, KOPKEM MIbIFapMaNapAblH aBTOpIaphl 0oJia amajbl JKSHE
Tarbl Ja 0acka. A3aMaTThIK KOHE KOCITIKEPIIiK KOJIEKCTIH TYPFHICBIHAH 3aHJIbI TYJIFa KypMaii-aK KoCIKepITiK
KBI3METTI JKY3€Te achIpyIIbl KYKBIK KaOUTeTTLiri skammbl (ombebarr) cumatka we, ce6edi KOMMEPITUSITBIK
YHABIMAAPIBIH KYKBIK KaOUIeTTUTITiHE TEHECTIpiae .

Hapa xacinkepinep 6onbin Kazakctan PecniyOnukacsl azamartapsl, OpajdMaHaap TaHbUIaIbl. O3re KeKe
TYJIFaJIapFa Japa KOCIKEePIiKTI KY3ere achlpyFa THIBIM CaJbIHA/IbI.

3ammapna e3remie KO3[CNTCH JKarmamapAsl KOCIaraH[a, Aapa KOoCIKepiep apHalbl (MaKCaTThl)
KYKBIK KaOinerturikke wue Ooma amMaiiael. Ceb6ebi KP AK xome Kocinmkepmik KoaekciHme mapa
KOCIMKEPAEP/iH MAaKCaTThl KYKBIK KaOUICTTLIIriHE KAThICTBI apHailbl HOpMa JKOK. ApHaWbl KYKBIK

102 BecTHuk KaparaHguHckoro yHusepcureTa



KasakcTaH Pecny6nukacbiHaarsl Aapa...

KaOINeTTIKKe TEeK KeHOIp KOMMEPIUSUIBIK YHBIMIAp (MEMJICKETTIK KOCIMOphIHAap) ue Oonajabl, ojlapra
MEMJICKET 3aHMEH Ke3JelreH Oenarui Oip KOFaMIBIK-QJICYMETTIK MIHIACTTEPMAl, MaKcaTTapabl >KYKTEHIi
JKOHE COFaH KOJDKETKI3y YIIH YHBIMIAp TEK pYKcaT OepiireH SKOHOMHKAIBIK KBI3MET TYpIMEH FaHa
alfHaNBICYFa KYKBUIBI. MeMIIEKeT OCHI Topi3/ieCc MIHAETTEp MEH MaKcaTTap/bl Japa KICIKepiepre KyKTei
aJMaiiIpl, OCHIHBIH HOTHKECIHE OJIap apHAWBl KYKBIK KaOIIETTiITIKKE He O0IManIbl. A3aMaTThIK-KYKBIKTBIK
pPeTTeyMiH JKaJIbl pyKcaT Oepy KaFuaachl Jlapa KOCIMKEPIIepAiH apHaibl KYKBIK KaOlaeTTuriri 6ap mereH
KODBITBIH/IBI )KacayFa Heri3 OepMeni.

Kemnreren Kkazipri IMBWIMCTEP MEH KOCIMKEPJIK KYKBIKTHI JKaKTayIIbUIap Japa KoCImKepIIepaiH
om0Oeban KYKbIK KaOUICTTIIINH KOKKa IIbIFapMaiiibl, 1apa KOCIIKepiiep 9peKeT eTYII a3aMaTThIK JKOHE
KOCIMKEpIiK 3aHHaMa HOpPMalapbhlH MOKTPHUHAJABI, TapWXH, JKYHell >XOHE JIOTHKANBIK TajlaaylapAblH
HETi3iHJIe 3aHMEH THIIBIM CaNbIHOAFaH Ke3 KeITCeH KhI3MET TYPIMEH aifHAIbICYFa KYKBLIBL.

Japa kocimkepiH KYKBIK KaOUTeTTUIrl agaMHBIH IyHHETe KeIyiMEeH Makma Oojansl sKoHE mapa
KOCIIIKEp peTiHAe TIpKEYICH 6TKCH COTTECH OacTall IIBIHAWEI CUTIATKA He 00JIa k.

Kykpik KaOimeTTinik Ooyamak KoCIMKEpIiH MYMKIH OOJaThiH CyOBEKTHUBTI KYKBIKTaphl MEH 3aHIIbI
MIHJETTEpiH Oenriielii, analga olapra COMKeC OJ OpPeKeT KaOUICTTiNiK OONFaH Ke3je FaHa XKeke Japa
opeker etexi [5; 56].

Hapa kocimkepliepliH a3aMaTTBIK OpeKeT KaOlNeTTiNri, KOMMEPLMSUIBIK YHBIMIApPMEH YKCACTBIFBI
OOMBIHIIIA KEKE TYJIFAApbl Japa KOCIKep PETiHAe MEMIIEKETTIK TIPKEITeH COTTCH OacTam maiina Oonmassl.
OpekeT KaOIeTTUTIK Japa KaCIKepiepre 03 apeKeTTep apKblibl KOCIIKEPIIIK KYKBIKTapra ue 00JIyFa jKoHE
KOCIITKEPJIiK MIHAECTTEP Il aTKapyFa KOMEKTECE/Il.

Jlapa Kocimkepiik KbI3METTI TEK OpEKeTKe KaOuIeTTi azaMaTTap FaHa JKY3ere achlpa alxybl MYMKiH.
OpEeKeT eTYIl 3aHHaMa OJapIblH KaTaphlHa TeK 18 Kacka TOJFaH a3aMaTTapibl FaHa >KAaTKBI30AMIbI,
COHJTai-aK »achl 16-Fa )KETKeH eHOEK IapThl OOMBIHINA KYMBIC ICTEHTIH HEMECE OHBIH 3aHABl OKUIICPIHIH
KEJiCIMIMEH KOCIIKEpIiK KBI3METIICH alHaNbICAaThiH (KOMEJETKE TOJIMaraH aJiaMJIbl TOJBIFBIMEH OPEKETKE
KaOUIeTTI JeM JKapusiay OHBIH 3aHIbl OKUIICPIHIH KEIICIMIMEH KOPFAHIIBI JKOHE KaMKOPIIBI OPraHHBIH
memiMi OOWBIHIIA HE OHJAH KejiciM OoJIMaraH jKaFdaiaa COTTHIH IIelIiMi OOMBIHINA JKyprisijgeni),
COHBIMEH KaTap OH Ceri3 )KacKa JKETKCHIe JICHiH HEKere OThIPFaH a3aMaTTap.ibl J1a KaTKbI3aIbI.

KP AK 22-1-6a0piHaa Ke3aenreH HopMaiap AYphIC HEeTi3AeMereH JIereH nalbiMaayFa Keiayre 0omasl.
lIptHBIMEH A€ TYWBIKKA TIPENTeH J>Karmail CHSIKTHI OOJBIT KepiHedi, 3aH, Oip JKaFbIHAaH, KOCIITKEPIIK
KBI3METIIEH TEK TOJIBIK 9pEKeTKe KaOiIeTTi TyIFaiap raHa afHaibIca ajabl Jel Kapysylaiabl, anaiaa ocel
JKepJIe KOCIMKEPITIK KBI3METTI KYy3ere achIpaThlH OH AJITHI KACcTarbl a3aMaTTap/bl TOJNBIK 9peKeT KalineTTi
azamarrap Jen TaHy Typaidbl MYMKIHAIKTI ke3meimi. Ockl opaiima 16 jkacka ToJIFaH a3aMaTKa aapa
KOCIIIKEpIIIK KBI3METIICH alHaJIbICyFa pYKcaT OepeTiH 3aHHaMara TIKeJIeW HOpMa CeHTI3y KaXKeTTLTIri
TYBIHOAUIBI (opi Kapald Oy a3aMaT 3aHMEH Ke3JAEITeH TIPTINTE TOJBIK dPEKET KaOiNeTTi Jem TaHBUIYBI
MYMKiH). MyHmali KOPBITBIHIBIFA a3aMaTThIK, OTOACBUIBIK, CHOCK, OKIMIIIIK JKOHE KBUIMBICTHIK
3aHHAMAaIapAbl JKYHET TanmayablH HoTwmwkecl okemmi. Meicanbl, KP 1995 xwpurrel 5 kazanmarel Ne 2486
«OHIIPICTIK KOOTIEPATHUB TypaJbl» 3aHBIHBIH 8-0. 2-T. COWKEC, OHIIPICTIK KOOTEPATHBKE JKAaCchl OH alThIFa
TOJIFaH, KOOIIEPaTHUB MYIIeci OOJyFa TiJIeK OUIIPreH »KOHE OHBIH KBI3METIHE jKeKe eHOCTIMEH KaThICyFa
KaOUTeTTI Ke3KENTEH JKeKe TyFa myie Ooma amanbl [8]. Heke (epmi-3aHBIITHIIBIK) XKOHE OTOACH TYpalbl
KP 2011 xbuirbr 26 sxentokcanmarbl Ne 518-1V Konekcinig 10-0. 2-T. coiikec, ganenai cedentep OOJFaH
XKaraaiaa HeKe KUIoAbI (epii-3aibInThl OOTybl) MEMIIEKETTIK TipKey OpHBI OOWBIHIIA TipKEyIli opraHaap
Heke (epli-3albINTBUIBIK) JKAChlH €Ki JKBUIJAH acmaiTelH Mep3imre Ttemenzaereni [9]. Kaszakcran
Pecry6nmkaceiaei EHOSK KOmEKCiHE coiikec, OH aiThl KackKa TOJIFAH a3aMaTTapMeH €HOCK IMapTHIH
JKacacyra JKOJI Oepisiesli, all KOACKCTe KO3CITCH TOPTINTEPre COMKEC aTalFaH JKacKa TOJIMaraHIIapMEH Jie
eHOek mapTeiH xkacacyra xon Oepineni (KP EK 31-6.) [10]. Bizgig memiieketimizae OKIMIIUIK KYKBIK
Oy3ymbuIbIK Typaibl 2014 xeuipbl 5 mmimgeneri Ne235-V KP Kogekcinig 28 0. coifkec, 9KIMIIIIIK
KAYalnThUIBIKKA OKIMIIITIK KYKBIK OY3YIIBIIBIK asKTaJIFaH HEMECE OHBIH JKOJBIH KECKEH Ke3/le OH ajThl
JKacKa TOJFaH, aKbUI-ecl IyphIc xkeke Tyira xkatansl [11]. Conpimen katap Kazakcran PecrmyOnukachiHbIH
KpImMBICTBIK KOAekei 15-0. 2-T. Ke37enreH Karmaiapasl KOCTaFaHa, KBIIMBICTBHIK KYKBIK OY3YIITBIIBIK
JKacaraH YakKbITTa OH aJiThl >Kacka TOJFaH, €Ci JYPBIC JKEeKe TYIFa KBUIMBICTBIK KayallThUIBIKKA
KATaTBIHABIFBIH  Ke3aeiimi [12]. OcwifaH opail JKOFapeiga aTaliFaH Jkacka TOJIFAaH a3aMaT e3iHiH
MYMKIHJIKTEPiH, KaKETTUTIKTEPIH >XOHE HOPMATHBTI-KYKBIKTHIK MICKTEYJEpi €CKepe OTBIPBII, aapa
KOCITIKEPIIIK KBI3METTI JKy3ere achlpy KaKETTUIIr TYBIHAAFaH >KaFmana, >KeTKUTIKTI Typae >KOFapbl
JICHTeHIe TICUXOJIOTUSUIIBIK, (DU3HMKAIIBIK KOHE 3USTKEPIiK namyra skerei. COHBIMEH KaTap aTallFaH yKacka
TOJIFaH a3amarTa Oip yakbITTa eKi 3aHIbl MOHI O0ap KaOleTTuUTiK maiina Oonaabl, SFHU KOCIMKEPMiK KbI3MET
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cajachlHJa a3aMaTThIK KYKBIKTap MEH MIHIETTepre He 00Jy KaOUICTTLIIr JKOHE KOCIMKEPIiK KBI3MET
cajachIHIIA 63 dPEKETTEPl apKbUIbI a3aMaTTHIK KYKBIKTApPFa Me 00JTy JKOHE OJIapAbl KY3ere achIpy, 031 YIIiH
a3aMaTTHIK MIHACTTEP JKacall, OJIapAbl OPBIHIAY KaOiIeTTUIIT TYBIHAAMAB. O3 Ke3eTiHe oJlap )KMHAKTAJIBII
Japa KOCIMKEpIiH KYKBIK CYOBEKTUIITIH KaJbIITACTHIPAAbl JKOHE OHBIH KOCIMKEPIiK KYKBIK CYOBEKTICi
pETIHIE OpPEKET TyiH KaMTaMachl3 €TEIi.

Kacinkep keH ayKbpIMIIbl KaThIHACTAp CYOBEKTICI PETiHIE TYCEHi, OFaH TYTBHIHYIIBUIBIK, Kap>KbLIBIK
HapblK JKOHE CHOEK HapbBIFbl KAaTBHIHACTAPBI, COHJAN-aK Kapus-KYKBIK CHITATHIHIAFbl KaThIHACTAp J1a
Kochutaapl. COHJIBIKTaH KOCIMKEPIK KYKBIKCYOBEKTUNIr, SFHU KOCIMKEPIiH KYKBIKTHIK MopTeOeci e3iHe
DJIEMEHT PETIH/E a3aMaTThIK, CHOCKTIK, KapPKBIIBIK, KOCIOM KYKBIK CYOBEKTUTIKTI, COHBIMEH KaTap >Kapus-
KYKBIKTBIK, (OKIMIIIJIIK) KYKBIK CyOBeKTUTIKTI OipikTipemni [13; 30].

Japa Kocimkep[iH a3aMaTTBIK-KYKBIKTBIK MOpTeOeci KYKBIKTap MEH MIHACTTePAiH KOJeMiHiH
KOpCEeTKINI OOoJBITT TaOBIIaIbRI, OJ 63 Ke3eTiHAe Japa Kocimkepiepre OCKITUIeNl »XoHE oJlap COJapIbIH
IIETIHAC KaHaal 1a Oip 3aHMEH THIMBIM CallbIHOAaFaH 1C-9pEKETTEeP/Il JKacal anajbl.

Hapa kocinkepyiepliiH MopTeOenik KYKbIKTapbl MEH MIHAETTEPi KOHCTUTYLMSUIBIK JKOHE KOCIMKEpPIIiK
KaTbIHACTAP/BIH CPCKIISITIKTEPiH eCermKe ana OTBIPBIN, callajblk HopManapra Herizmeneni. [lapa
KOCITIKEepJIEPIiH a3aMaTTBIK KYKBIKTaphl MEH MIiHACTTCPiHIH OapibIK >KHBIHTHIKTAPBIH IMAPTTHI TYPIE
3aTTHIK KYKBIKTAp MEH MIiHJCTTEp, MYJIKTIK eMeC KYKBIKTap MEH MIiHJETTep, MYparepiik KYKbIKTap MCH
MiHAETTEp, 3UATKEPIiK KYKBIKTap MEH MiHAETTEp JEI JKiKTeyre 0omaabl.

A3aMaTThIK (KOCIMKEPITIK) KYKBIKTBIK KATBIHACTAPIBIH TYPiHE KATBICTBI OpOip HAKTHI 3aHIBIK
JKarmaima KaHgaiih ga  OoiMMacklH  Japa  KOCIIKEp HAKTBI CYOBEKTHBTI  a3aMaTTBIK-KOCITKEPITIK
(3KOHOMUKANBIK) KYKBIKTap MEH MiHAETTEPAIH Ti30€CiH neseHe .

Japa KkocimkepiepmiH a3aMaTThIK-KOCITKEPIiK KYKBIKTap JKYHeciHJe MaHbBI3ABl pPeial Kerleciiep
aTKapalbl: KOCIIKEPJIK KbI3MET YINIH ©3iHIH KaOLICTTUIIKTepI MEH MYJIKIH €pKiH MaijalaHyFa KYKbIFbI;
©31HIH 3aHJIbl KOCIMKEPIIK OKUICTTUIIKTEPIH KeAeprici3 JKy3ere achlpyFa KYKBIFBI; KEKe MEHIIIK KYKbIFBI;
KOCIIIKEPJIiK MapT epKIHITT KYKBIFBI, agall 09CeKeIeCTiKKe KYKBIFBI; 63 KYKBIKTapbl MECH 3aHIbI MYAACICPiH
KOpFay YIIIiH COTKa, Tepemikke, KazakcTaH KocimKkepiiepiHiH KYKBIKTAPBIH KOPFay >KOHIHIET! YOKIITe KoHE
e3re JIe OpraHjapra XXYriHyre, sSIFHA COTTBIK KOpPFay MCH ©3iH-031 KOprayFa KYKbIFbl. JKoFaphiga aTaibimn
OTKCH KYKBIKTap TEK KaHa KYKBIKTBIK HOpPMallap eMecC, all Japa KOCIKEepiH KYKBIKTHIK JKaFIalibIHBIH
HETi3T1 KBIpJIapbIH aHBIKTAYIIIB KYKBIKTHIK KaFumanap (HopMa — Karuaa) OOJIBITT TaObIIa b,

Epkiamik &oHE KEKe MmapaiblK, JKEKE JKoHE KOIIIIiK MYIaeiaepi KaHaraTTaHABIPY VIIiH
SKOHOMHUKAITBIK HOTHXKETE KOJDKETKi3y, KOCIOMIIIK, JKOFaphl MYJIKTIK JKayanKepIIUTK CUAKTHI KOCITKEePIiK
KBI3METTIH HETI3T CHUIMaTTaMajapbl gapa KOCIMKEepIiH a3aMaTTBIK-KOCIMKEPIIiK KYKBIKTaphIHBIH Ti30eciHe,
Ma3MYHBIHA KOHE ’KY3eTe aChIPhUTYBIHA dcep STETIHIITIH aifTa KeTKEH JKOH.

Japa  kocimkepiiepaiH  MOpPTEOENiK  KYKBIKTapblHA  KOHCTUTYIVMSUIBIK,  a3aMaTTBIK  JKOHE
KOCIIKEPIiK KYKBIKTBIH ~HOpMalapblMeH Oenrim Oip mekrteynep KoiburraH. On  mekreynep KP
Kouncturyuusceiabiy 39-6. 1-1. sxone KP AK 2-0. 3-1. epexenepre cyienemi. Jlapa KacinkepiepaiH
KYKBIKTApBIH MIEKTEY OCHI MIEKTEYIEPAIH MaKCcaThl KOHCTUTYIMSAMEH KaXKETTl JKOHE aKbUIFa CHIMBIMBI JIET
TaHBUTYBl KaXKeT. MEeMJICKETTiH KOHCTUTYIHMSUIBIK MaKYJIaHFaH MaKCcaTTapblHA COWKEC, KOHCTHTYIUSIIBIK
TYpPFBIIa KOPFAJIaThIH KYHIBUIBIKTap MEH MYAACNEpAiH TEHIITIH caKTail OTBIPBIN, KaHma ma Oip
KYKBIKTapAbl IMIEKTEyTe >KOJI Oepily jKarmalblHIa IIEKTeH acmaif, TeK OChl MaKcaTTapra HEeTi3[elreH
mapanap rana KojnaHburysl kepek. KP Koncrurynwusiceineig 39-6. 1-T. Ke3aenreH KOMIIUTIK MYZAJEnep
(amaMHBIH OHE a3aMaTThIH KYKBIKTapbl MEH OOCTaHIBIKTapbl KOHCTUTYIHSUIBIK KYPBUIBICTHI KOpFay,
KOFaMIBIK TOPTINTi, aJaMHBIH KYKBIKTaphl MEH OOCTaHABIKTAPBIH, XalbIKTBIH JEHCAYJIBIFBl MEH
MMaHBUIBIFBIH CaKTay MaKCaThlIHA KaXKETTI IIama/ia FaHa >KOHE TEK 3aHMEH MIeKTelyli MyMkiH) [14],
KYKBIKTap MEH OOCTaHJIBIKTap bl KYKBIKTBIK IICKTEYJIEPIi, €Tep OCHI MIEKTEYyJIep SAUIIIK TalanTapblHa cai
KeJice, KOHCTHTYIUSUTBIK MAaHBI3bl KYHIBUIBIKTAPIBI, OHBIH INIiHAE ©3r€ TYJIFaNapAblH KYKBIKTaphl MEH
OOCTaHIBIKTAPBIH KOpPFAy VINIH KaKETTi OOJNBII TaOBLIATBIH OoJica, akTai anmamsl. HakTBI KOCITTKEpITiK
KarJaiaa KoCIKepJepiH KYKBIKTAPBIH IIEKTCH ThIC IICKTEY MYMKIHIITIH OOJIbIpMac YIIiH, HOpMa
KCHIHEH TaJKbUIayFa >KATHAWTHIH KOHE OCNTiJICHreH IIeKTeyJepli 3 KallayblHIIa KOJJaHyFa KOJ
OepMeWTiH aHBIK, HAKTHI, alKbpiH O00mysl THic. KP AK 2-6. 3-1. KP KOHCTHUTYIWACBIHBIH KYKBIKTapIIbI
LIEKTEY Typajbl epekeci HaKThUIaHaIbl, SFHU «KAYINCI3IIKTI KaMTaMmachl3 €Ty, aJaMaaplblH eMipi MeH
JICHCAYJBIFBIH KOpFay, TaOWFaT MeH MOJCHU Ka3blHANApAbl CaKTay YIINiH KaXeT 00ca, 3aH KyXKaTTapblHa
colikec Tayapyiap MEH KbI3METTIH OpPBIH ayBICTRIPYBIHA MEKTEYJIEP CHTi31Ieal» [7], men alKpIHaamabl.

Kacinkep — MeHIIIK HeCiHiH KYKBIKTapbl MEH IIEKTEYNi KYKBIKTapbIHbIH YArimik Toosl KP AK 188-6.
4-1. xepiHic TamkaH. Jlapa KocimKepiepiiH a3aMaTThIK KYKBIKTApBIHIAFBI INEKTEYJIEpP MEH KOCKHIMIINA
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a3aMaTTBIK MIHJCTTEp 3aHMEH TEK MEHIIIIKTI UeleHy, MaigalaHy jkoHe OWIIIK €Ty cajlaChlHJa FaHa eMec, ajl
KOCITIKEepJIiK KBI3METTIH Oenrimi Oip TypiiepiMeH aWHaNbICyFa Jda KapacTHIpbUIFaH. MBIcalbl, napa
Kocimmkepiep 0aHKTIK, CAKTaHABIPY KBI3METTEPIMEH, COHBIMEH KaTap Oaraibl Kara3jaap HAPBIFBIHBIH KOCIOH
KaTBICYIIBI PETIH/ACTI KBI3METIICH aifHanbica anMaiiipl. Tek 3aH/bl TyJIFaiap FaHa KeICH K TaChIMaJAayIIibl
KBI3METIH aTKapajbl, KeASHIIK KOMMaHbBIH Meci 0oJia amajsl, COHBIMEH KaTap KeJACHTIK OKUI peTiHae Tyce
anajpl.

Japa kocinkepiep Kocimkep eMec a3aMaTTapMEH CaJIBICTRIPFaHa KOCIIKEPIIiK KbI3METTI KY3€Te achlpy
OapeIchIHIa OipiramMa ayKbIMABI MiHASTTEpl uMeneHeni. bya MiHIETTepAiH ayKbIMIbI KOJIEMi KOCIITKEpIIiK
KBI3METTIH KYPICIUTITIMEH JXOHE KON TYPJIriMeH, KOCIKEepJiK KBI3METTIH CaH allyaH calachIHIaFbl
OpEeKeT eTYIII HOPMAaTHBTI-KYKBIKTBIK aKTIJIEPIiH CAHBIHBIH KONTUIITCHEH TYBIHAAWIBI JKOHE OHIIpIC TeH
eHOCK KayillCi3miri, OHMIpIIETIH ©HIM MEH KOPCETUICTIH KBI3MET CalachIHbIH, CTaHAApTTay MEH
cepTU(UKATTAy, TEXHUKAIBIK PETTEy, CAHUTAPIBI-THTHCHAIBIK HOpMalap, 3KOJOTHSIIBIK TaianTap, epT
Kayinci3airi, Kajga KYPBUIBICEI HOpMajaphl, OYXTalTepiIiK ecell JKYPrizy MeH ecenm Oepy epexenepi xKoHe
Tarpl 0acKa MoceleliepiH KO3Faiabl. Al OChI HETI3NEep/ACH TYybIHIaFaH MiHIETTEMENEPi OpbIHAaMay aapa
KOCIIKEPIEP/IiH KayanKepIIUTITiH TybIHIATa b,

Hapa kocinmkepiepaiH a3aMaTTHIK-KYKBIKTBIK >KayanmKepIIvliri »KoHEe oJjlapabl KOpFay Imapajapel,
KOCIMKEPIIiK KBI3METTIH EpPEKINETIriMeH TYBIHJaFaH JKOHE OCBHI KBI3METTIH JKEKE JapajblK CHITATHIHBIH
EPEeKIIETITiH eCeIKe ajla OTHIPHII, JKayanKepIIiIiK ®KoHe KOPFay Typalibl a3aMaTThIK KYKbIK HOpMaTaphIHBIH
YKaJITIBI epeKeJIepiHiH HET131HIe KaabIITacaibl.

JKyprizinren 3epTTeyiiep MEH Taimayiap Kelecied KOPBITHIHABI KacayFa MyMKiHAiK Oepemi. Jlapa
KOCIMKEPAEP/IiH a3aMaTThIK-KYKBIKTBIK MopTeOeci — OyJl oNapIblH a3aMaTThIK KYKBIK CYOBEKTiNITiH,
CYOBEKTHUBTI  a3aMaTThIK KYKBIKTapbl MEH MIHACTTEpiH, Aa3aMaTThIK-KYKBIKTHIK  KaFHJIaTapbiH,
KeIUIMIKTEPiH, a3aMaTTHIK-KYKBIKTHIK JKayalKepIIiIiK ImapajapblH CHITATTAWTHIH, Japa KOCIMKEPIIK
KBI3METIHEH TYBIHJAaFaH EPEKIICTIKTEepIi eCKepe OTBIPHIN, Japa KOCIMKepJep/iH calaiblK (a3aMaTThIK-
KYKBIKTHIK), apHaibl )KOHE HAKThI-Aapa >KaFdaiiblH aHBIKTAUThIH, OCITUI TYJIFa CAHATTAPBIHBIH a3aMaTThIK-
KYKBIKTBIK, (KOCITTKEPITIK) KaTBIHACTAP CATAChIHIaFbl KYKBIKTHIK JKaF aibl.

CoHbIMEH Katap, )KyprisiiareH seprreynepaid Hotmkecinge KP AzamarTreik kogekcine sxone Kazakcran
PecniyOnukaceiabiH Kocinkepiik KOJEKCiHE OH anThl JKacKa TOJFAH JKOHE 3aHMEH OCINTIICHTeH TopTilTe
TOJBIK OpeKeT KaOuIeTTi JeN TaHBUIFaH, TYIFaapFa Japa KOCIKEpiIiK KBI3METIICH alHalbICyFa pyKcar
OepeTiH HOpMa €HT13y YChIHbLIa bl OChIFaH OaiIaHBICTBI KOCIMKEPIIIK KbI3MET CYOBEKTIACPI, OHBIH IIIH/IE
Japa KOCImKepep YIIiH KYKBIKTBIK MopTeOe Maceeci oapAblH OpeKeT eTyiHAe KOHE OJIap.IbIH KbI3METIHIIC
MaHBI3JIBI OPBIHFA Me SKEHIITIH €CKEPTCH JKOH.
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I'.b. AcetoBa

Coaepikanue rpakIaHCKO-NPaBOBOI0 CTATYCa HHANBUIYAJIbHBIX
npeanpuaumaresieii B Pecnyoimnke Kazaxcran

Tema cratbu sBIS€TCS aKTyaJbHOH B cBeTe HpuHATHA [IpeanpuHUMaTenbCKOro Kozekca PecmyGmuku
KazaxcraH, a Tarxoke MOJAEPKKU U 3aLIUTHI IPeANpUHUMATeNbcTBa. ECM HHOE HE BBITEKAET U3 3aKOHOB MIIN
CYIIHOCTH TIPaBOBBIX OTHOIICHMH, COJEp)KaHUE TPaJaHCKO-TNIPAaBOBOTO CTaTyca HHAMWBHUIYabHBIX
NpeanpuHUMAaTeNeil  ompeienseTcss TpakAaHCKOH TPaBOCYOBEKTHOCTBIO, CYOBEKTHBHBIMH IIpaBaMH,
IOPUINYECKUMU  O0S3aHHOCTSIMU, MEPAMH HMYIIECTBEHHOW OTBETCTBEHHOCTH M COIEPKAHHEM 3aIIUThI
¢m3udyecKkux JHI] M KOMMepueckux opranmsammii. CojepikaHWe TIpakJaHCKO-TIPAaBOBOTO —CTaTyca
VHAUBUYaIbHBIX IPEIIPUHUMATEICH — 3TO IOJOXKCHUE ONPE/EICHHOM KAaTeropuM JHIl B IPaKIAaHCKO-
NpaBOBOH (IpeIpUHIMATENBCKOI) cdepe. ABTOPOM HCCIIEOBAHBE OCHOBHBIE 3JIEMEHTHI T'PaXKIaHCKO-
NIPAaBOBOTO CTAaTyca WHIWBUAYalbHBIX INPEANpPUHAMATENIed W HX OCOOEHHOCTH. BEIABIEHBI HEKOTOpHIE
npo6ieMbl PAaBOBOTO PETYNUPOBAHUS JAaHHOW cdepbl U MPeUIOKEHBI MyTH UX pelleHus. BuiBoasl aBTOpa
MOTYT OBITh HCIOJIB30BAaHBI JUII COBEPIIEHCTBOBAHMS TPAXIAHCKOTO M  MPEINPHHHUMATENHCKOTO
3aKOHO/IATENbCTBA.

Kniouesvie cnosa: mnpennpHUHUMATENLCTBO, HPEANPHHAMATENbCKAs JESATENbHOCTb, INPEANPUHUMATEND,
HHIUBHAYaJbHOE  INPEANPUHUMATEIBCTBO,  WHAWBUIYaNbHBIH  IpeJIpHHUMATeNb,  KOMMepUecKas
OpraHm3anusi, TpaKAAHCKO-TIPAaBOBOM CTATyC, IPaBOCIIOCOOHOCTb, JI€€CIIOCOOHOCTb, 3aIlUTa MpaB
npearnpuHIMaTeiei.

G.B. Assetova

Content of civil legal status (position) of individual entrepreneurs
in the Republic of Kazakhstan

The article is devoted to the features of content of civil legal status (position) of individual entrepreneurs in
the Republic of Kazakhstan. The article theme is actual in the light of acceptance of Enterprise Code of the
Republic of Kazakhstan, and also support and protection of enterprise. If another does not follow from laws
or essence of legal relations, content of civil legal status (position) of individual entrepreneurs is determined
by civil legal personality, equitable rights, legal duties, measures of property responsibility and content of
protection of physical persons and commercial organizations. Contents of civil legal status (position) of indi-
vidual entrepreneurs are position of certain category of persons in a civil legal (enterprise) sphere. The basic
elements of civil legal status of individual entrepreneurs and their feature are investigated by author. Some
problems of the legal regulation of this sphere and their ways of decision are offered by author. The conclu-
sions of author can fact used for perfection of civil and enterprise legislation.

Keywords: enterprise, entrepreneurial activity, entrepreneur, individual enterprise, individual entrepreneur,
commercial organization, civil legal status, legal capacity, capability, protection of the rights of entrepre-
neurs.
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HexoTopble npod/ieMbl peajin3aluy UMYIIECTBEHHBIX NPAB pedeHKa
B PecnnyOsinke Ka3zaxcran

B craTtbe mpoananm3npoBaHBI 0COOCHHOCTH 3aKPEIUICHUS! U OCYIIECTBICHUS OTAENBHBIX MMYIIECTBEHHBIX
npaB peOeHKa, B 9aCTHOCTH, IpaBo peOeHKa Ha MOJYyYCHHE COAEPIKaHUS OT CBOMX POJAUTENICH, OCHOBAHHMS
BO3HHMKHOBEHHUsS y peOeHKa MpaBa COOCTBEHHOCTH M INPOOJIEMBI peann3aliy HpaBa peOeHKa Ha KWIoe
nomenienue. [IpoBeneH cpaBHUTEIEHO-NIPABOBON aHAM3 IPABOBBIX HOPM, PETJIAMEHTHPYIOIINX aTHMEHTHBIE
oOs3aTenbeTBa poauTeneil B Kasaxcrane M 3apyOeXHBIX CTpaHax, AaeTcd 0030p 3apyOeXHOro OIbITa
B3BICKAHMS QMMEHTOB C LEJbI0 COBEPLICHCTBOBAHMS IIPABOBOIO MEXaHM3Ma II0  BO3ACHCTBHIO
Ha HEIUIaTEeNIbIIMKOB AJIMMEHTOB. B pe3yibTaTe MPOBEICHHOIO UCCIECIOBAHUS NPEIoKeHbl 3((eKTHBHbIC
HPaBOBBIE MEPHI MO COBEPIICHCTBOBAHMIO MEXaHM3Ma B3BICKAHMS AIMMCHTOB C ILIEJIBIO 3alMTHl IpaBa
pebeHKa Ha TIONydeHHWE COAEPXaHWsS OT CBOMX pOAWTENEH, a Takke MeXaHW3Ma 3alluTHl IIpaB
HECOBEPUIEHHOJETHUX B KWiIMIMHON cdepe. ChopMymupoBaH psii KOHKPETHBIX —HPEIUIONKEHHH
10 COBEPIICHCTBOBAHHIO TPAKAAHCKOTO M CEMEHHOTO 3aKOHOJATEeNhCTBA B [EJIIX Hamboiee IOIHON
perylaMeHTalny 1 pealn3aniy IMYIIeCTBEHHBIX IIpaB pedenka B Pecrryoimke Kazaxcran.

Kniouesvie crosa: pebeHOK, paBa peOeHKa, HECOBEPLICHHOJETHHE, ATMMEHTHI, aTUMEHTHBIE 0053aTeNIbCTBA,
UCIIOJIHUTENbHBIE JOKYMEHTBI, TPAaBO Ha JKUJIMILE, IPaBO COOCTBEHHOCTH, HMYIIECTBEHHBIC TIPaBa, 3allUTa
npaB peOeHKa.

3amorom mpouBeTaHUs rOCyAapcTBa M OOIIECTBa SIBJIAETCS 3a00Ta o JAeTsx. [IpuyeM 3a00Ta 3Ta TOMKHA
WCXOIWTH B PaBHOM CTETIEHU M OT POAHTENEH, M OT rocynapcTBa. Ocoboe OTHOIIEHNE K IETAM 3aKPEeryIeHO
B Kongenrin OOH «O mpaBax peOeHKa», B COOTBETCTBUU C KOTOPOH «BO BCEX JCHCTBHSIX B OTHOIICHHU
JIETEH. . .MepBOOYEPETHOC BHUMAHKE YICISICTCS HAWITY4IIeMy 00eCIIeYeHHI0 HHTepecoB pebenka. Poaureny,
CEMbH, 3aKOHHBIE ONEKYHBI M IPYTHe oA, Oepymmue Ha cebs 3a00Ty O AEeTsIX, UTparoT TIaBHYIO POIb
1 HECYT OTBETCTBEHHOCTH 3a Oxaromoiyune jgetei...» [1]. B aTtoMm u mposiBiseTcs crenupuka yqactus He-
COBEPIICHHOJICTHUX B OOIICCTBEHHBIX OTHOIICHHUAX, KOTOPHIC TOJKHBI HAXOAMTHCS MO 0CO00H 3amuToin
Koucturymuu Pecrybnukn Kazaxcran, MexayHapOJHBIX MPABOBBIX JIOKYMEHTOB W HAI[MOHAJIHHOTO OTpac-
JIEBOTO 3aKOHOAATENhCTBA. |'OCYZapcTBO IMyTeM MAOJDKHON MOANEPKKH HW3BHE, COLMAIBHOW MOJIHTHUKH,
MMPOBOJAMMOI B OTHOIICHWU CEMBbU U JETCTBA, CIIOCOOCTBYET CTAHOBJICHHIO IOJHOLICHHBIX Tpa)IaH
Y pa3BUTHIO OOIECTBa B IeioM. boiiee TOTo, yka3aHHBIE CYOBEKTHI IMOMOTAIOT HECOBEPIICHHOJCTHHM
B peayu3allii uX Mpas.

Peanusys cBoM MMyIIeCTBEHHBIE MIpaBa, HECOBEPIICHHOJIETHIE BCTYNAIOT B Pa3UYHbIE HMYIIECTBEH-
HBIC OTHOIICHHUS, SBIISIOLIUECS MPEAMETOM PETYJIMPOBAHUS IPAXKTAHCKOTO 3aKOHOIaTeNIbcTBA. OCHOBHI y4a-
CTHS IeTell B MMYIIIECTBEHHBIX OTHOIICHUAX 3aJI0KEHBI UMEHHO B TPAYKAAHCKOM 3aKOHOJIATENIbCTBE, B KOTO-
POM OIPENENSIOTCS TIOHSATHSI IIPABOCIIOCOOHOCTH, I€ECIIOCOOHOCTH, 3aKPEILISIOTCS BUABI AEECITOCOOHOCTH H
€e OCOOCHHOCTH Yy HECOBEPIICHHOJETHHX. B TO ke BpeMs MpaBOBOE PETyIMPOBAaHUE HEKOTOPHIX BHJIIOB
MMYIIECTBEHHBIX OTHOLICHUN TpeOyeT MPUMEHEHHS HOPMATUBHBIX aKTOB PA3JIMYHBIX OTPACiCi 3aKOHOZA-
TEIHCTBA — TPAKIAHCKOTO, 36MEIBHOT0, KWIHITHOTO. [IpaBoBbIe B3aMMOOTHOIICHUSI MEKIY NETBMHU U PO-
UTENSIMA (MHBIMH 3aKOHHBIMH TTPEICTABUTEISAMH), BKIIIOYasi UMYIIICCTBCHHBIC TIpaBa JIeTell B CEMbE, OTHO-
IICHHUS TI0 OTEKE W IMOICYUTEIIECTBY, PETYIUPYIOTCS TaKKe HOPMaMH CEMEWHOT0 3aKOHONATEeNbCTBa Pec-
nyonuku Kazaxcran [2].

[lonsiTHE MMYIIECTBEHHBIX MPAaB HECOBEPIICHHOJIETHNX MOXXHO PAaCCMAaTPHUBATh B CIEAYIONIMX ACIEK-
Tax: a) UMYIIECTBEHHBIC TIPpaBa BO BCEX MX 3HAUCHUSIX, B TOM YHCIIC KaK OOBEKT TPaKJaHCKUX MpPaB; COOT-
HOIIIEHUE peaTu3allii UMYIIESCTBEHHBIX MPAB B paMKax I'Pa)XTaHCKOTO MPaBOOTHOIICHUS C MEPOH BO3MOXK-
HOTO TIOBEJCHUS YIIPAaBOMOYCHHOTO CYOBhEeKTa (HECOBEPIICHHOIIETHUX); 0) 0COOBIN CyOBEKT MPaBOOTHOIIIE-
HUH — HECOBEPIICHHOJETHHN, KOTOPBI OTHOCUTCS K KaTeropuud (U3NYECKHUX UL, SBISACTCS CyOBEKTOM
IPaXJTaHCKOTO MpaBa, HO 00JIaZlaeT OCOOBIM IIPABOBEIM CTAaTyCOM, CHENU(DHUYECKON JIEeCTIOCOOHOCTRIO, Xa-
PaKTepHBIMH CIIOCOOAMH 3aIIUTHI €T0 UMYIIIECTBEHHBIX MPaB.

B coBpeMeHHBIX PKOHOMHUYECKHX YCIOBHSIX HECOBEPIIECHHOJETHEMY MOKET MPHHAJIeKATh Ha IpaBe
COOCTBEHHOCTH 3HAYUTEIBHOE UMYIIECTBO, BKIFOUAOIIEE HE TOJIBKO BEIM U UMYIIICCTBCHHEIC TIpaBa, MOJy-
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HekoTopble Npobnembl peanusauuy UMyLLECTBEHHbIX NpaB pebeHka. ..

YeHHBIE peOCHKOM B JIap WJIM MO HAcJeICTBY, HO M MMYIIECTBO, Mepeuleiiee K HeMy Ha OCHOBAaHUU MHBIX
TPaXXTaHCKO-TIPABOBBIX CHAENOK, HAIIPUMEpP, B XOAE MPHUBATHU3ALNHU JKWJIbS, BO3HATPAXKICHUS, MOTydacMble
3a CO3MIaHUE TBOPUYECKUX MPOM3BEICHUHN (aBTOPCKHE TOHOPAPHI), a TAKKE MPHOOPETCHHOE Ha €ro COOCTBEH-
HBIE Cpe/cTBa (3apabOTOK OT TPYAOBOW U MPENNPUHUMATENBECKON AEATEIILHOCTH, JOXOABI OT LIEHHBIX OyMmar,
paboTHI B IOACOOHOM M (hepPMEPCKOM XO3SICTBE U T. I1.).

VYyureiBas 3T 00cTOsATENIbCTBA, CT. 66 Komekca PecnyOnmku Kazaxcran «O Opake (cympyskecTse)
U CeMbe» yCTaHaBIHMBAET, YTO «PeOCHOK UMEET MPaBo COOCTBEHHOCTH Ha JOXO/bI, MOTYYEeHHBIE UM, UMYIIIE-
CTBO, ITOJYYCHHOE MM B Jap WJIM B TOPAIKE HACJIEIOBAaHUS, a TAKXKe Ha JII000e APYroe MMYILIECTBO, IPHOO-
peTeHHOe Ha cpencTBa pedenka» [2]. OmuoBpemenHo Koxekxcom Pecrryonmku Kazaxcran «O Opake (cympy-
KECTBE) U CEMbC» 3aKPETUICHO MPHHIUITHAIBHO BaXKHOE TONIOKeHNe: «PeOeHOK He uMeeT mpaBo cOOCTBEH-
HOCTH Ha UMYILECTBO POAUTEIICH, POAUTENHN HE UMEIOT MPaBO COOCTBEHHOCTH Ha UMYLIECTBO peOeHka. [letn
U pOIWTENH, IMPOXHUBAIOIIMNE COBMECTHO, MOTYT BIAJE€Th W IOJNB30BATHCA HMYIIECTBOM JAPYT Ipyra
10 B3aMHOMY COTJIaCHIO». TakoB YeTKMH pa3fen MeXAy WMYIIeCTBEeHHBIMA TIpaBaMU B3POCIHBIX
1 HECOBEPILECHHOJIETHUX YWICHOB CEMbHU, 0€3 YCTaHOBJIECHHS KOTOPOTO TPYIHO 3aIUTUTh UMYIICCTBEHHBIE,
BIIOJIHE CaMOCTOSITENbHBIE MHTEpECHl peOeHKa. B rpakgaHckoM 3aKOHOAATENbCTBE MPENTyCMOTPEHA BO3-
MOXXHOCTh ~ OIpAHHYCHHUS HEMOJIHOH  (YacTHUYHOW) JCECIIOCOOHOCTH  HECOBEPIICHHOJETHUX. Tak,
I'paxxnanckuii konekc PecyOnuku Kazaxcran 1. 3 cr. 22, ycunuBas B 3Tol 0071aCcTH OXpaHy MHTEPECOB He-
COBEPILEHHOJIETHUX, JOMYCKAET OrpaHUuEHHE JeeCIOCOOHOCTH HECOBEPIIEHHOIETHUX B Bo3pacTte 14-18 et
TOJBKO 10 pemenuio cyaa [3]. 'maBa 35 I'paxkmanckoro mporieccyanbHoro kojekca PK [4] 4eTko mponucs-
BaeT MPOIECCyabHBIN MOPAIOK JAaHHOTO pona orpaHndeHuil. OrpaHIYEHHE JeecioCOOHOCTH MOXKET BBIpa-
3UTHCS B OTPAaHUYCHHUU WM Ja’Ke B JIMLICHUU HECOBEPILIEHHOIETHETO MPaBa CaMOCTOSTENILHO PacopsKaTh-
csl 3apabOTKOM, CTHUIICHINEH WM MHBIMH J0X0AaMH (B TIOJTHOW MEpe MM YaCTHYHO), B OCYIIECTBICHUHU pac-
TIOPSIANTENBHBIX TEHCTBUM TONBKO C COTJIACHS POOMTENCH, momeunteneid. [Ipudaem pemenne o0 orpaHuye-
HUH JeecliOcOOHOCTH HECOBEPLICHHOJETHETO B Bo3pacTe oT 14 1o 18 et MoxkeT ObITh MPUHSATO CYAOM «IIpU
HaJIMYUU JOCTATOYHBIX OCHOBaHWI» (ITOKYNKa HECOBEPIICHHOJICTHUMHU CIUPTHBIX HATUTKOB, HAPKOTHUKOB,
a3apTHBIE UTPbI, TPOCTUTYIIHS U T. II.).

[IpaBo Ha mosyyeHHE COACPKAHHS OT POIUTETICH — OIHO U3 HEOThEMIIEMBIX IpaB pebeHKa, KOTopoe
COITYTCTBYET MpaBy peOeHKa Ha BOCHHUTAaHUE B ceMbe. PoauTenu 00sA3aHBI OCYLIECTBIATH COAEpKaHHUE pe-
OeHKa U CaMOCTOSITETIFHO OMPEIEIIAIOT, B KAKOM MOPSAKE U B Kakoi ¢opme oHH OyayT TpPeaoCTaBisTh CO-
Jiep>)KaHNe CBOMM HECOBEPIIEHHOJETHUM JAeTsM. [Ipu Halmn4Yuu OCHOBaHHM, MPEAyCMOTPEHHBIX 3aKOHOa-
TEJBCTBOM, PEOCHOK UMEET MPaBO Ha IMOyYCHHE COJEPKAaHUS U OT IPYTruX WieHoB ceMbu. CyMMBI, IPUYH-
Tarolecs pebeHKy B KaueCTBe aTMMEHTOB, IEHCHUH, TTOCOOWH, TIOCTYTAIOT B paclopsbKeHue poanTene (o-
HOTO U3 HHMX) U PAaCXOAYIOTCS UMM Ha COJIepyKaHHe, BOCIIUTaHHE U 00pa3oBaHue pedeHka. O0A3aHHOCTD PO-
JUTEIed coaepKaThb CBOMX HECOBEPILEHHOJIETHHX, a TaKKe COBEPIICHHOJETHHX, HO HETPYAOCHIOCOOHBIX
JIeTel BBICTYIAeT rapaHTHEl coOMoAeHUs paBa peOeHKa Ha 00ecTiedeHne CBOMX UMYIIECTBEHHBIX HHTEpE-
coB [5; 35-39].

AJNVMEHTHBIE 0053aTeNbCTBA SBIAIOTCS CTPOTO JHYHBIMH M HE IMEPEXOJAT IO HACIEACTBY, B CIydae
CMEPTH AIMMEHTO00S3aHHOTO JIMIa PEOCHOK YTpauuBaeT MPaBo Ha MOIyuYeHHE aTUMEHTOB.

B oTanune oT Ka3axCTaHCKOTO 3aKOHOJATENbCTBA B 3apyOekHbIX crpaHax (CLUA, Urtanus, ['epmanus,
@paH1us 1 JIp.) ATMMEHTHBIE 0053aTeNbCTBA HE TMPEKPAIAIOTCs CMEPTHIO 00A3aHHOTO JINIIA, OHU TIepeaaroT-
Csl IO HACJEACTBY U OOpEMEHSAIOT UMYLIECTBO HACIECIHUKOB JODKHUKA MO aduMeHTaM. Hacnennuku o0si3a-
HBI BBIIUIAYMBATh ATHUMEHTHl U3 CTOMMOCTH HACleAyeMOoro umylecTBa. Ecinu HacneqHukn 1oOpoOBOJIBLHO HE
BBITUIAYHBAIOT COJEPKAHUS PEOCHKY, TO Y PYKOBOJIUTENS OpraHa, KOTOPOMY MOAYUHSIETCS YUpeKIAeHUE, Ky-
na OblT IoMeleH peOCHOK, BOZHUKAET MPaBO MPEABSABIATh B CyIeOHOM MOPSIKE UCK K HACIeIHUKAM yMep-
LIETO POAMTENS O BBIIIATE COACPKaHMsI HAa peOeHKa U3 CTOUMOCTH HacJelyeMOro HMYyILECTBA.

B Tex ciyvasx, Kkorga poauTenn He 00ecrevuBaIoT pedeHka, Cpe/CTBa Ha CoJiepKaHHe B3bICKUBAIOT-
Ci C HHX B CymeOHOM mmopsake (aTMMeHTHBIC 00s3aTenbeTBa). [Iopsamok B3BICKaHUS aTUMEHTOB PETYIHPY-
ercsa 3akoHoM PK «O0 ucrnomHUTEIbHOM NPOU3BOACTBE U cTaTyce CyAeOHBIX HcmonHuTenel B Pecmybmuke
Kazaxcran» ot 2 ampens 2010 1. Ne 261-1V, Ilpukazom Munuctpa rocturuu Pecrrybnukn Kazaxcran «O06
YTBEPXKACHUHU TEPEYHS BUIOB 3apa0OTHOM IUIaThl M (MJIM) WHOTO JOX0Ja, U3 KOTOPBIX MPOU3BOIUTCS yIEp-
KaHUe aJMMEHTOB Ha COJiep)KaHhe HECOBEPIICHHOIETHHX JeTei» oT 24 nexabps 2014 r. Ne 372.

B Kazaxcrane B TedeHue mocieHUX MSATH JET IPOBOAMUTCS MaclITaOHasi rOCylapCTBEHHAs TOJIUTHKA
MO 3allluTe NpaB JeTed, HYXJIAIOUUMXCS B MaTepUaIbHOM mojajepkke poauTeneil. JlemaprameHTtamu
IO UCITOJTHEHUIO CY/IEOHBIX aKTOB B KAXJIBIX O0JIACTSIX MPOBOMINCEH PA3IMYHbIE MEPONPUATHS, HATIPABIICH-
Hple Ha OJ(QEKTUBHOE B3bICKAHWE aJMMEHTOB: AaKIUHW HampaBieHbl Ha YOEKACHUE JOKHHKOB-
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HETIAaTeTbIIUKOB, Ha MPOSBICHUE B HUX YyBCTBa COBECTH IO OIUIATE CBOEH 3a/I0JKEHHOCTH; | eHepanbHOI
npokypatypoir PK cozman untepHer-cepBuc «MX pa3bICKMBaIOT JI€TW», HA KOTOPOM pa3MeEIleHbl UMEHa
Y JIMIA TPaXX/IaH, KOTOPBIE YKIJIOHSIOTCS OT BBIIUIAT COJEPKaHUS CBOMX JieTeil; KomuTeToM 1o MCTIONHEHUIO
CcyneOHBIX aKTOB co3#aH EnuHbIi peecTp MOKHUKOB, T.€. CBEIEHHS O [OJDKHUKAX Pa3MEIIaloTCs
Ha o(hUIIMATBEHOM HHTEPHET-pecypce MHUHNCTEPCTBA IOCTHIINU.

HecMmotps Ha mpuHUMaeMble OpraHu3alliOHHBIE MEPHI, COBEPIIEHCTBOBAHNE PAa0OTHI TOCYJapCTBEHHBIX
CyAcOHBIX HCHOJIHUTENECH U BHEAPCHNE MHCTUTYTA YaCTHOTO MCIIONHEHHUS, TPoOieMa HENOIy4YeHHUs aTiMeH-
TOB OCTAeTCs BECbMa aKTyaJIbHON M TPeOYIOIIeH MOCTOSIHHOTO BHUMAHHUSL.

I'maBHOIT MpoOeMoil HEeNCIIOMHEHHS CyIeOHBIX aKTOB IO B3BICKAHMIO aTAMEHTOB SIBIISIETCS OTCYTCTBHE
MMYIIECTBa y JOJDKHUKA, B TOM YHCIIE JEeHBbIH, IEHHBIE OyMaru WK JOXOJbl, Ha KOTOPbIE MOXET OBITH 00-
pameHo B3BICKAHHE, W TNPHHATHIE CYACOHBIM HCIIOJHHUTENEM BCE INPEIyCMOTPEHHBIE 3aKOHOM MEphI
IO BBISIBJICHHIO €r0 UMYIIECTBA MM JOXOJOB OKa3bIBAIOTCA 0e3pe3yabTaTHBIMU. J{OIKHUKH MEPeNuChIBaIOT
CBOE MMYIIECTBO HA JPYTHX JIOAEH W B pe3yibTaTe CyIOHMCIIONHUTENSIM HEYETr0 C HUX B3BICKaTh. B Takmx
ciyyasx, cornacHo 4. 3 cT. 169 Konekca «O Opake (CynpyKecTBe) U CEMbe», €CIH JIMIO, 00A3aHHOE YIlIa-
YMBATh AJIMMEHTHI, 32 IIEPUO/J], B TEYCHHUE KOTOPOro B3BICKAHHE aTMMEHTOB HE MPOM3BOIMIOCH, HE paboTano
WM €CJIA He TIPEJCTABICHBI JOKYMEHTHI, MOITBEPKAAIOIINE ero 3apaboTOK M WHOW JO0XOJ, 3aJ0JKEHHOCTh
M0 aJTMMEHTaM ONpEAeIIeTCs] UCXOIS U3 pa3Mepa cpeJHel MecsYHOM 3apaboTHoi miatel B PecrryOnuke Ka-
3aXCTaH Ha MOMEHT B3bICKaHMS 3aJI0JbKeHHOCTH [6; 103].

B cmydae oOpa3oBaHus 33aJOJDKEHHOCTH TI0 allIMEHTaM B pe3yibTaTe YKIOHCHUS JOJDKHUKA OT
WX YIUIaTBl Ha CYyMMY 33JI0JDKEHHOCTH HAYHCIISETCS HEYCTOMKA B COOTBETCTBHH €O CT. 353 I'paskgaHcKOro
kozxekca PK. Cornacno crarbe 171 Konekca PK «O Opake (cymnpykecTBe) U ceMbe» NpH 00pa3oBaHUM 3a-
JOJHKEHHOCTH 110 BUHE JIMIA, 00S3aHHOTO YIUIAYMBATh aJTMMEHTHI IO PEIICHUIO Cy/a, BHHOBHOE JIUIIO YIUIa-
YUBAET MMOYYaTeNT0 aTMMEHTOB HEYCTOMKY B pa3Mepe OJHOM JeCATOW MpOIEHTa OT CyMMBI HEBHITUIAYCH-
HBIX aJIMMEHTOB 3a KaXIblil IEHb MPOCPOUKH [2].

[Ipobnembl yCyryOnsitoTcs, KOTJa CIOXHO B3bICKATh AJMMEHTBHI C JOJDKHHKOB, KOTOpPBIE BbIEXalll
Ha IMOCTOSIHHOE MECTO KUTEILCTBA B CTPAHBI JallbHEro 3apyOeskbs. Kazaxcran parudunuposan KoHBeHInio
0 MEXIyHapOJAHOM TMOpsAKE B3bICKAaHUS ATUMEHTOB Ha JeTed W JApYrux (OopM COACpKaHHS CEMBbH
u [IpoTokon o mpaBe, MPUMEHMMOM K ANMMEHTHBIM 0053aTeNbCTBaM, COBeplleHHBIe B [aare 23 HOs0ps
2007 r. Ecm He 3aKIIOYEHBI JOTOBOPHI O MPABOBOM MTOMOIIHN ¢ 3apyOeKHBIMHU CTPaHAMH, TO CUTYaIlHs yCy-
ryOJigeTcss U CIOXXKHO OyZeT B3bICKaTh 33J0JDKEHHOCTH IO ajJMMEHTaM. B Takux ciydasx CTOMT oOpaTHTh
BHMMAaHHUE Ha 3aKOHOATEIBHYIO MIPAKTHKY 3apyOexkHbIX cTpaH. Hampumep, B YKpanHe, «eCiIH MOcIie BCTYII-
JICHUsI pelIeHus CyJa B 3aKOHHYIO CHIIY, COTJIACHO KOTOPOMY C OJHOTO M3 POJIWTENIeH B3BICKUBAIOTCS alld-
MEHTBI, OH BBIE3KAET IS TOCTOSTHHOTO MPOKUBAHUS B TOCYIAPCTBO, C KOTOPHIM YKpawHa HE UMEET JI0T0-
BOpa O PABOBOI MOMOILH, C HETO 10 PELICHHUIO CYAa JI0 €r0 BhIe3/1a 3a Mpeiesbl Y KpauHbl MOT'YT OBITH B3bI-
CKaHBI aJJMMEHTHI 32 BECh MEPUOJT J0 JOCTIDKEHUS peOCHKOM coBepIlieHHoNeTHs» (1. 6 cT. 181 CemeitHoro
KOJIeKCa).

B ciyuae ykiioHeHHsS pOIWTENS OT OOS3aHHOCTH BHIIUIAYMBATH aJTUMEHTHI B HEKOTOPBIX 3apyOex HBIX
CTpaHax TOCyJapCTBO NpUHHMaeT Ha ce0s 00s3aTenbCcTBO MO  coAepkaHuio pebeHka. Hampumep,
B eBporneiickux crtpaHax, B CIIIA BbIIUTaYMBAIOT MOCOOHS POAMTENSAM, HE IIOJYYAIOIUM aJIFMEHTHI,
Ha OIpenelieHHoe BpeMs. TakuM o0pazom, B MEPHOA YKIOHEHHS POIUTENS OT BBHIIIATH aJHMMEHTOB TOCY-
JAPCTBO OKa3bIBAET MOMOIL POAMUTEIIO coaepxarh pedenka. Hanpumep, cornacHo m. 8 ct. 181 Cemelinoro
KoZieKca YKpauHbBI: «eCJId MECTO JKUTENBCTBA, JTUOO MECTO HAXOXKICHHUS POAHUTENCH HEH3BECTHO, WM OHU
VKJIOHSIFOTCSI OT YIIAThI aJIJUMEHTOB, HJIM HE UMEIOT BO3MOXXHOCTHU COJICPIKaTh peOeHKa, peOeHKY Ha3HAYaeT-
Csl BpDEMEHHOE TOCyIapCTBEHHOE MOCOOUE, C yYETOM MaTepHalbHOTO MOJIOKEHUS CEMbH, B KOTOPOH BOCIIH-
THIBaeTCsl peOCHOK. BrlmiaTa BpeMEHHOTO roCyJapCTBEHHOI'O MOCOOHSI OCYIISCTBIISICTCS 3a CUET CPEACTB
lNocynmapctBennoro Oromxera Ykpanabl. CyMMBI IPEOCTaBICHHOTO peOCHKY BPEMEHHOTO TOCYIapCTBEHHO-
ro MOCcOOHWsI MOJUIeKAT B3BICKAHHIO C TUIATEJBIIMKA aTMMEHTOB B ['OCYylapCTBEHHBIN OMODKET YKpauHbI
B CyJleOHOM mopsiake» [7].

O hekTUBHBIM MEXaHU3MOM TI0 BO3JICHCTBUIO Ha HEIUIATEIBIIMKOB AMMEHTOB OKa3aJloCh y)KeCTove-
HUE OTBETCTBEHHOCTH JOJDKHHKOB IO aJlMMEHTaM. B IeNsx COBEpIIEHCTBOBAHMS MEXaHHW3Ma B3BICKAHHA
anmuMenToB ObuT pHUHAT 3akoH PK «O BHeCEHNN M3MEHEHUH U JTOTIOIHEHUH B HEKOTOPHIC 3aKOHOATCIbHbBIC
aktel PK mo BompocaM COBEpILIEHCTBOBAHHUS HCIIOJHUTEIBLHOTO NPOU3BOACTBa» OT 15 siuBaps 2014 r.
B crathe 136 YK (B HacTosIIce BpeMsl YTPATUI CHITY) ObLIO UCKIFOYEHO CYOBEKTHBHOE MOHITHE «3JI0CTHO-
CTH» COBEPLICHHBIX ACSIHUI 3a HEHCIIONHEHNE 0053aTeNbCTB 10 yIJIaTe CPEACTB Ha COJAep KaHUE ACTeH M
HETPYJOCHOCOOHBIX POJUTENEH, TaKKe ObUIa M3MEHEHA CAaHKINS — BBEJCHO JIMIIEHHE CBOOOABI CPOKOM /10
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nByx jnet. elctBytomuii YronoBueiid konekc PK ot 3 utons 2014 1. B c1. 139 mo3Bomsiet cyaeOHBIM UCTION-
HUTEIISIM 32 HEeyIUIaTy B T€UeHHe Oojiee TPEeX MECSIEB alMMEHTOB MPHBIICYh HEIIATEIBININKA K YTOJOBHON
OTBETCTBEHHOCTH OTPAaHMYEHHEM CBOOOIBI HA CPOK JO JIBYX JIeT JHOO JHIIEHHEM CBOOOIBI Ha TOT XKeE
cpoxk [8].

Taxxe omHOW M3 MPOOJIEM B ATOM HAIPABIIEHUH SIBISETCS B3BICKAHHWE AIMMEHTOB Ha COJIEp)KaHHUe
JETeH, CONepKaIINXCsl B TOCYJapPCTBEHHBIX YUPEKACHUAX, C JTOIDKHUKOB, JTUIIEHHBIX POAUTEIHCKUX IIPAB.
Heucnonnenne cyzeOHBIX aKTOB CBSI3aHO CO CJICIYIOIIUMHU NMPUYMHAME: JOJDKHHUKY HE PabOTaroT, 3JI0YIIOT-
PEOIIAIOT amKOToJIeM, HE UMEIOT CPEJIICTB Ha cojaepkaHue Aeteid. [lo cpaBHEHUIO ¢ IeThMU-CUPOTaMH, UHBA-
JUJIAMH, KOTOPBIM €KEMECSYHO BBITUIAYMBAIOTCS IOCOOUS, 3TH JIETH, YbH POJIUTEIH JTUIIEHBI POJAUTEIBCKIX
MpaB, HE UMEIOT BO3MOXXHOCTH Ha TOJYYeHHE OT TOCyAapcTBa cpeiacTB. He mmest cpeicTB K CymecTBOBa-
HUIO, JICTH CTPAJIAIOT IIPH KUBBIX POAUTENSX. BBIX0OM B JaHHOUN CUTYyaIllu MOTJIO ObI OBITH co3manue Pec-
MyOJIMKAaHCKOTO aTMMEHTHOTO (poHAa T AeTel, cofep Kalmxcs B AETCKUX goMax. M3 ¢poHga rocyaapcTBoM
BBITUIAYHBAIINCEH OBl TIOCOOHSI I€TSAM, a BIIOCJIECICTBHH C JTOJDKHUKOB, JINIIEHHBIX POJUTEIBCKUX TPaB, B per-
PECCHOM TOPSIKE B3BICKMBAIUCH OBl CYMMBI 33/I0JDKEHHOCTH B IOJIB3Y TOCyAapcTBa. Takum o0pa3oM, Mo
JIOCTHKCHUH COBEPIICHHOJICTHETO BO3pacTa BOCIHMTAHHUKU JETCKHX JOMOB UMENIN OBl MEPBOHAYAILHYIO
MaTepHaIbHyI0 0a3y, HEOOXOAUMYIO JUIS TIOCTYIUICHHS B YU€OHbIC YUPEKICHUsI, TOKYIKY KWIbS U T.JI.

O HeoOxoamMocTH co3fanus PecryOaMKaHCKOTO aTMMEHTHOTO (OHJIA HCXOJS U3 MEXIYHApPOIHOTO
OTIBITa PEYb IJIa MHOTO JIET, TOCTYNUJIO Tipeiokenne B [IpapurenscTBo. OmHako B mporuwioM rogay IlpaBu-
TEJIBCTBO OTKA3aJI0 B CO3JaHUU aIMMEHTHOrO ()OH/IA M3-3a SKOHOMHYECKOTO Kpu3uca B cTpaHe [9].

IIyukr 2 c1. 25 Koncruryuuu PK pernamentupyet: «B PecnyOnnke Ka3zaxcTaH co3garoTcsl yCIOBHS
Ui obecrieueHus rpaxaan skuibem». CornacHo cr. 12 3akona PecnyOnmku Kazaxcran ot 16.04.1997 1.
No 94-1 «O >XUIAITHBIX OTHOIICHHUSIX» (Iaee — 3aK0H O KIIMIHBIX OTHOIICHUSX) MPaBO Ha KUJIhE 00ec-
MEYNBACTCS TMPENOCTABICHHEM TpaXAaHaM XWIbIX MOMEUICHWH B JOMaX TOCYJapCTBEHHOTO >KHIHMITHOTO
(dhoHma myTeM NpUBaTU3aAIUHU, CTPOUTEILCTBA, KYIUTU-TIPOaku skuibs [10]. C muriamu, He JOCTUTTITUME CO-
BEPIICHHOJIETHSI, a TOYHEE, He 00J1aIal0NUMH TOJTHOH JIeeCITOCOOHOCThIO, HE MOTYT OBITh 3aKJIFOUEHBI JIOTO-
BOpPHI HaiiMa, KYIUTH-TIPOJaXKH, HA CTPOUTENBCTBO XKMIbi. KakuMm ke 00pa3zoM MOXKeT OBITh pean30BaHO
MPEIOCTAaBIICHHOE PEOCHKY TIPaBO HA XKUIUIIIE?

OTHOCHUTEIIEHO TOCYIaPCTBEHHOTO JKIJIUIIHOTO (DOH/A 3TO MPAaBO PEAU3YETCsl MyTEM YCTaHOBJICHHS
B 3aKOHO/IATEJIbCTBE TMOJIOKEHHUS O TOM, YTO WICHbI CEMbH HAaHMMATENS, MIPOKUBAIOIINE COBMECTHO C HHIM,
MOJIB3YIOTCS. HapaBHE C HaHUMAaTeleM BCEMH IpaBaMH M HWCHOJHSIOT OOS3aHHOCTH, BBITEKAIOIINE
13 JOTOBOpa HakiMa xuitoro nomernieHus. CornacHo 1. 1 ¢r. 21 gaHHOTO 3aKOHA K YIEHAM CEMbH HaHUMAaTe-
71 OTHOCATCS COBMECTHO TPOKMBAIOLINE CYNPYTH M UX OeTH. TakuM oOpa3oM, 3aKOHOIATENb 3aKpermuil
BO3MOXKHOCTh peO€HKa HapaBHE C COBEPIICHHOJIETHUMH WIEHAMHU CEMbH ITOJIb30BATHCS JKMIJIBIM [TOMEIICHH-
eM. JlonmomHUTEeNFHON rapaHTueii mpaBa peOCHKa Ha KWIHIIE SBISCTCS 3aKpeIuieHue B CT. 22 3aK0HA O JKH-
JIUIIHBIX OTHOIIECHUSX TMOJIOKEHUS O TOM, YTO POJUTEIH BIPaBe BCEIATH K ceOe JETel, He TOCTUTIIUX CO-
BEPIIEHHOJIETHSL.

3akoH PK «O XWIWIIHBIX OTHOIIEHUSX» YCHJIWJI TapaHTHH MpPaB HECOBEPIIEHHOJETHHX CHPOT
Y IeTeH-UHBAUIOB. Pedb UIET O MPe0CTaBICHUN KUIIUIIA U3 TOCYAapCTBEHHOTO KITUIITHOTO doHaa. Tak,
KWIAIIA W3 TOCYJApCTBEHHOTO JKIIMIIHOTO (POHAA MPENOCTaBISIOTCS B IMOJMB30BAaHUE HYKIAIOMIMMCS
B )KuJIHIIe TpaxaanaMm PecryOnmkn Kazaxcran M cOlanbHO 3alIUIIAEMbIM CIIOSIM HACEIICHHSI, OTHOCSIIM-
cs K ManouMymuM. K conmanbHO 3aliMaeMbpIiM CIIOSM HACETICHHSI OTHOCSATCS CEMbH, UMEIOIINE U BOCIIUTHI-
BAaIOIIUE JCTCH-MHBAUIOB, 4 TAKXKE ICTU-CUPOTHI, He JocTurinue 20 JIeT, KOTOPhIe YTPATUIN POAUTENEH 10
cBOero copepieHHoeTus. [IpobiieMHBIM SBIIsIETCA BOMPOC MPaB HECOBEPIIEHHOIETHUX JIUI TIPH OTUYXKJIe-
HUU TPUBATU3UPOBAHHOIO YKIITUIIA, TJE TAHHBIC JIUIA TPOKUBALOT.

CornacHo pa3bsCHEHUSIM, coiepKamumMmcs B 1. 6 moctaHoBieHus [lnenyma BepxoBHoro cyna Pecry6-
muku Kazaxcran ot 18.07.1997 r. Ne 9 «O mpakThke TpPUMEHEHHs 3aKOHOAATENHCTBA T10 IPUBATHU3AIIAN
rpaXkTaHaMH JKWJIBIX TIOMEIICHN», B ClTyyae BOZHUKHOBEHH CIIOpa O MPAaBOMEPHOCTH JIOTOBOpA Mepeaadn
JKUJIOTO MTOMEIIEHUS B COOCTBEHHOCTh OJIHOTO U3 €T0 IOJIh30BaTeNCH, MPaBOYCTAHABIUBAIOIINE JTOKYMEHTHI
Ha Takoe J>KWIOE IMOMEIIEHHE IO TPeOOBAHMWIO 3aMHTEPECOBAHHBIX JIMII MOTYT OBITh NMPU3HAHBI CYAOM
MIOJIHOCTBIO WJIM YAaCTUYHO HEJIEHCTBUTEIBHBIMM IO OCHOBaHUAM, ycTaHoBJIeHHbIM 'K PK s npusHanus
CICJKU HeAeCTBUTENbHOM [9].

[Ipu 3akmroYeHUN JOrOBOpa 00 OTUYKISHUY KUIHIIA JIOJDKHO OBITH yUTEHO TpeOoBaHue cT. 84 3akoHa
PK «O »XUIUIIHBIX OTHOIICHUSAX» O TOM, YTO JIUIIA, BCETUBIINECS B KWINIIE U3 TOCYJapCTBEHHOTO KUIJINIII-
HOTO (POHJa B KaUECTBE WICHOB CEMbH, MPHOOPETAIOT MPABO MOJH30BAHUS 3TUM JKHUJIBIM TTOMEIICHHEM Ha-
paBHE C OCTAILHBIMU MTPOXKUBAIOIIMMU B HeM Jullamu. HapyiieHue 3Toif HOpMbI — JTOCTaTOYHOE OCHOBaHUE
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JUIsl IPU3HAHMS YKa3aHHOW C/IEKH HeaehcTBuTenbHOU. Takum obpazom, [lnenym BepxoBHoro cyna PK yka-
3aJl Ha HEIOMYCTHMOCTh HapYIICHWH >KWIMIHBIX MPaB HECOBEPIICHHOJETHUX IMPH MPHUBATHU3ALNU KA.
B cootBerctBum ¢ 3akonoM PK «O >XUIHITHBIX OTHOWIEHHSIX» TPaXKIaHEe, CTABIINE COOCTBEHHUKAMH YKHIIBIX
MIOMEIEHUH, BIaJCIOT, MOIB3YIOTCS M PacHoOpsHKAIOTCA UMHU IO CBOEMY ycMoTpeHuto. OHM BIpase Mpoja-
BaTh, 3aBEIIaTh, CABATh B APEH/y ATH NOMEUICHHUS W COBEPIIATh C HUMH HHBIE cAeTkd. OHAKO MPH STOM
3aKOH yCTaHABJIMBAET PSIJl OTPAaHUYCHUH, C IEJTBIO 3aIIUTHl MHTEPECOB HECOBEPIIEHHOJIETHHX.

Tak, cornacuo 1. 3 cT. 13 3akona PK «O »WINIIHBIX OTHOIICHUSIX» OTUYKJICHUE KUJIUINA, HAXO I
rocsi B 001Iei COBMECTHOIN COOCTBEHHOCTH, OITYyCKAETCs TOJIBKO € COTflacHs BceX ero coocTBeHHNUKOB. Ecnu
CZeIIKa 3aTparuBaeT MHTEPECH HECOBEPIICHHOIECTHUX, SBJISIOMIMXCS COOCTBEHHUKAMU KHUIIUIIA, TO TpeOyeT-
Cs COTJIacHe OpraHa OIEeKHU M MoneunTenbeTBa. Kak BUauM, 3aKOHOAATeNb MIPEITPUHSII OMPEIeIeHHBIE MEPHI
JUTSL TOTO, YTOOBI TIPAaBO HA KHUIIUIIE, MPEOCTABICHHOS KAXKIOMY TPaXJIaHHHY, PEaIU30BhIBAIOCH B JTOJIK-
HOM Mepe U B OTHOILICHUH HecoBepieHHoneTHUX [10; 35-39]. Takum 0Opa3om, NpH 3aKIIIOYSHUH CIEIOK 110
OTUYXJICHHIO KIS PEKOMEHIyeM YAeISTh 0c000e BHUMaHue coOoieHnto pas aereil. Clieayer HacTan-
BaTh Ha MOJYyYEHUH pa3pelIeHus] OpraHa ONeKH U MOMEYUTENbCTBA, TaKe eClId PEOCHOK He SIBISIETCS cOOCT-
BEHHHMKOM (COBIaeblIeM) IIOMEIEHUS WIH He Tob3yeTcs: uM. CKopee BCero, JIMIy OTKaKyT B Bblade Ta-
Koro paszpemieHusi. Ho cam akt obparenus 3a 3ammuToil mpaB peOeHKa CTaHET JOTOTHUTEIBHON rapanTuei
MIPaBOMEPHOCTH 3aKJIIOUEHHSI TAKOTO 1I0TOBOpa.

CeroaHsl Takke OCTPO CTOMT BOMPOC COXPAHEHUs] UMYIIECTBA IETEH-CHPOT M JeTel, ocTaBmIuXcs 0e3
MOTIeUeHMs poauTeneil. 3a BpemMsl HaXOX/AeH!sI peOeHKa B MHTEPHATHOM YUPEKACHUH YacTh KUJIOTO ITOMe-
IIeHHs, Ha KOTOPOE OH MMEET MpaBo, MOIMPOCTy mpoxaaercs. [Ipu 3ToM Kakoro-nubo BO3MEUICHHS YacTh
Wb €My HE IPOU3BOAUTCS.

B at0ii cBs3u mocranoBnenueM [IpaBurenscTBa Pecyommku Kazaxcrad ot 29 Hosiops 2013 1. Ne 1271
yTBepKAcHbI [IpaBuiia COXpaHHOCTH JKUJIHMIIA AETEH-CUPOT, ACTEeH, OCTaBIINXCs O€3 MONCUCHUS POIUTEICH.
Taxum 00pa3oM, KOHTPOJIb 38 COXPAHHOCTHIO KIJIUILA AETEH OCYLIECTBIAETCS MECTHBIMH HCIIOTHUTEIbHBI-
MU opraHamu. COXpaHHOCTb KHJIMILA ACTeH 10 UX YCTPOMCTBA MOJ OMEKY WM MOMEYUTENLCTBO, HA MaTpo-
HAaTHOE BOCIHMTaHWE, B OpraHM3aluu 00pa3oBaHMS, MEAWIIMHCKHE W JPYTHE OpTaHU3allyd 00eCIeYrBaeTCs
opranamu. Ilpu mepegaye aereil mox ONEKy WM MONEYUTEIHCTBO, HA HATPOHATHOE BOCIIMTAaHHUE, B OpPraHuU-
3anuy 00pa3oBaHMsA, MEOWLWHCKHE W JPyrue OpraHu3allMd COXPAaHHOCTh HMX JKHJIUINA oOecredyuBact-
sl 3aKOHHBIMU TIPEICTABUTENSIMU JETEH.

XKununine U3 rocyIapcTBEHHOTO KIIMIIHOTO (QOHIA WIIH KIJTUIIE, apEHI0BAaHHOE OPTaHOM B YaCTHOM
XKUITUIIHOM (hoHIIe, coXpaHsAeTcs 3a IEThbMU Ha MEPUOJ UX HaXOXACHHs B OpraHu3aluiax oOpa3oBaHM, Me-
JUIIMHCKUX U JPYTUX OpPTaHH3allusaX, B TOM YHCIIE 00ECTCUNBAIOIINX BPEMEHHYIO U3O0JISIIUIO OT OOIIECTRa,
TIO]T OTIEKOM HJTH MTOTIEYHUTENHCTBOM, Ha MAaTPOHATHOM BOCIIUTAHUU — JIO JOCTHIKEHHUSI IMU COBEPIIIEHHOJIETHSI.

AHanm3upysl mpoOJieMbl peanu3allii UMYIISCTBEHHBIX IpaB pebcHka B PecmyOmuke Kazaxcraw,
MBI IIPUIILIH K CICTYFOIIUM BBIBOJAM:

1. ImymmecTBeHHBIC TIpaBa peOEHKa — ATO TaKHe IpaBa, KOTOPBIC MPEIOCTABIIOT PEOSHKY BO3MOXK-
HOCTh MMETh MaTepHalibHbIe Ojlara, He0OXOAUMBbIE IS YAOBIETBOPEHUS CBOMX MAaTEPHANBHBIX U KYJIbTYp-
HBIX TIOTpeOHOCTe. DTH MpaBa KacaroTcs MOJIb30BAHUS, BIAJACHUS U PACTIOPSIKEHUS UMYIIECTBOM (BEIH,
MMYIIECTBEHHBIE TpeOoBaHUA, TONTH). K uX 4uciay ciemayeT OTHECTH: MPaBO Ha TMOJTYYSHHE COJEPKaHUS OT
CBOWIX POAHTENEH M IPYTHUX WICHOB CEMBbH; MPAaBO COOCTBEHHOCTH Ha MMYIIECTBO, MPHOOpPETEHHOE UM Ha
3aKOHHOM OCHOBAaHHUM; MIIPABO Ha JOXOJIbI, MOIyYCHHBIE OT PeIM3aLUH IpaBa COOCTBEHHOCTH Ha HMYILIECTBO.

2. HecmoTps Ha TO, YTO OEWCTBYIOUIMM 3aKOHOJATeNbcTBOM PecmyOnuku Kazaxcran npemycMOTpeHsl
aJIMHHHUCTPATHBHAS, YTOJIOBHASI OTBETCTBEHHOCTH JIOJDKHUKOB TIO BHITUIATE AIMMEHTOB, 3TO HE CTUMYJIHPYET
poauTeNnel BHIMOIHATh ATUMEHTHBIE 0053aTeIbCTBA MO COACPKAHMIO IETeH. DTO TOKa3bIBAIOT (PaKThl HEUC-
MOJIHEeHUs cyaeOHbIX akToB U3 MH(popmanmu ['enepanbHoii npokypaTypsl PK, Munuctepcrsa roctuiuun PK.
[Ipuopurer uHTEpECOB pebeHKa TpeOyeT MPUMEHEHUS JKECTKUX MEp 10 OTHOIIEHHWIO K POTUTEINO, YKIIO-
HSIONMIEMYCS OT BBIIUIATHl AJIMMEHTOB HA COJEpPXKaHHE CBOETO HECOBEPIICHHONETHETO peOeHKa.
[IpennaraeTcst yCTaHOBUTH B 3aKOHOJATENbCTBE APQPEKTUBHBIE MEPhl BO3ACHCTBUS Ha JOKHUKOB, HMEIO-
IIUX 33J0JDKEHHOCTh 0 ajJMMEHTaM, HalpHMep, YCTPOHCTBO Ha paloTy; MPHUBICYEHHE K BBHIMIOJIHEHUIO
MPUHYJIUTEIBHOTO TPYIa, TIOXOIbI OT KOTOPBIX JIOJDKHBI OBITh MMOTPAYSHBI Ha IOKPBITHE 33I0JDKEHHOCTEH 110
AIMMEHTaM.

3. B ciyuae HEBO3MOXXHOCTH yCTAaHOBUTH MECTOHAXOXACHHUE JIMIA, 00S3aHHOTO YIUIauWBaTh ajJMMEH-
TBI, CYZIOM OOBSABISAETCS PO3BICK. Tarke B Cllydasx, KOTJa OTCYTCTBYIOT JOXOBI y JAODKHHUKA M HET BO3-
MO>KHOCTH MCIIOTHUThH CyIEOHBIH aKT MO B3BICKAHHIO aTAMEHTOB Ha COAEP)KaHHE JIeTeH B CBSI3U C OTCYTCT-
BHEM MMYIIECTBA y AOJDKHHUKA, HA KOTOPBIC MOXET OBITh 00OpallleHO B3BICKAHHE, HE MPOU3BOIUTCS B3bICKa-
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HUE AIMMEHTOB ¥, COOTBETCTBEHHO, HE 3allIMIIAIOTCS UHTEPECH peOeHKa, peOCHOK HYXIAaeTCs B MOJJICPIKKE
CO CTOPOHBI TocyAapcTBa. BBIXOAOM U3 3TOH cHTyalliM MOKET CTaTh CO3AaHWe | oCyZapCTBEHHOTO aiH-
MeHTHOTO oHaa. [Ipeanaraercs ycTaHOBUTHh B 3aKOHE MUHUMAITBHBIN pa3Mep MocoOust 1o HEBHIMIATEe aJu-
MEHTOB B pa3Mepe MPOKUTOYHOTO MUHUMYMa peOeHKa.

4. B mensix 3alIUTH HHTEPECOB HECOBEPIICHHOJIETHETO MOJIaraéM HEAOMyCTUMBIM OOpalieHne B3bICKa-
HUS Ha JKWJIOE MOMEIIEHHE, B KOTOPOM INPOKHUBAET HECOBEPIIEHHOJETHUH, €r0 NMPUHYAUTEIHHOE U3bATHE
1 (WIM) TIpojiaxa ¢ MyOJUYHBIX TOproB. Mcciemys TelicTBYOIIee KUIUITHOE 3aKOHOIATEILCTBO M aKThI €r0
O(UIMATHFHOTO TOJIKOBAaHUS, MBI IPUXOJUM K BBIBOAY, YTO IOCTEIICHHO JCHWCTBYIOICE 3aKOHOAATEIHCTBO
Y TIPaBONPUMEHUTENbHAS MPAKTHKa OCO3HAIOT COIMANBHYIO 3HAYMMOCTH 3allUThl MHTEPECOB HECOBEPIICH-
HOJICTHUX YICHOB CEMbU COOCTBEHHHWKA M HAHUMATEIS JKMJIOTO MTOMEIICHHS U BCTAIOT HA 3aIllUTy MX WHTE-
PECOB, JaKe BOMPEKU MPUOPUTETY UHTEPECOB COOCTBEHHUKA.
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M.T. OkiMmxaHoBa

Ka3akcran Pecnny0imkacbinaa 0ajJJaHbIH MYJIIKTIK KYKBIKTApbIH
iCKe acbIpyabIH Kellip MaceJiesepi

Makanana aBTOpMEH OallaHBIH J>KEKelIereH MYIIKTIK KYKBIKTapbIHBIH, OHBIH immiHAe OallaHBIH €3 ara-
aHaNapbBIHAH KYTiN-OaryFa KapaxxaT ajyra KYKbBIFBIHBIH OCKITLTyli MEH JXY3ere achIpbUly epeKIIeNiKTepi,
Oanaza MEHIIIK KYKBIFBIHBIH ITaiifa OOy Heri3mepi »koHe OallaHBIH TYPFBIH Yiire KYKBIFBIH XXY3ere achlpy
Mocesenepi TannanraH. ABropMeH Kazakcransa skoHe meTes MeMIJICKETTepiHe aTa-aHalap/AblH ATUMEHTTIK
MiHAETTEMENEPiH PETTEHTIH KYKBIKTHIK HOpMallapFa CaJIbICTBIPMAIIbI-KYKBIKTBIK ~TaJliay KYpPri3iireH,
Kasakcranzia aqMMEHT TeJIeyJIeH JKaJTapyllbulapra dcep eTy OOWbIHIIA KYKBIKTBIK MEXaHH3MIl JKETiIAipy
MakKcaTbhlH/Ia aJMMEHT OHIipy OOWBIHIIA IIeTeNAiK Taxipubere mromy skacanrad. JKypriziireH 3epTreymin
HoTIDKeciHae aBTopMeH KasakcraHaa KoMeleTKe TolMaraH Oananapibl KyTilm-OaryFa aqMMEHT eHIIpIn aiy
Typasbl COT aKTiJIepiHIH OpBIHIAIMay ceOenTepi aHBIKTANBII, 03 aTa-aHaJapbIHAH KYTiN-0aryra KapakaTbIH
ayryra OanaHbIH KYKBIFBIH KOPFay MaKCaThIH/A aJIMMEHT OHJIPIN aTyIbIH TeTiriH XKeTUInipy OoMbIHIIa THIMIL
KYKBIKTHIK IIapaiap, COHBIMEH KaTap TYPFBIH Vi calachlHIa KOMEJICTKE TOJIMaraHJap/blH KYKBIKTaphIH
KOpFay MeXaHH3Mepi YCHHBUIIE. ABTopMeH Kazakcran PecrrybnmkacsiHaa GanaHbIH MYJTIKTIK KYKBIKTApBIH
TONBIFBIPAK PETTEY MEH JKY3ere achlpy MaKCaTbIHJIA a3aMaTThIK JKOHE OTOACBUIBIK 3aHHAMAaHBI JKETiNAipy
GoiipiHIIa OipKaTap HAKThI YCHIHBICTAp Oepimi.
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M.T. AkumkaHoBa

Kinm co30ep: Gana, GanaHblH My[Ienepi, KOMeJIeTKe TOJIMaraHaap, alMMEeHT, aJUMEHTTIK MiHIeTTeMenep,
aTKapy KY)KaTTapbl, TYPFbIH Yil KYKBIFbI, TYPFBIH YHIe KYKbIK, MEHIIIK KYKBIFbI, MYJIKTIK KYKBIKTap, Gaia
KYKBIKTapBIH KOPFay.

M.T. Akimzhanova

Some problems of realization of property rights of the child
in the Republic of Kazakhstan

Aln the article the author analyzed the specifics of the consolidation and implementation of individual
property rights of the child, in particular, the right of the child to receive maintenance from his parents, the
grounds for the child's right to own property and the problem of the realization of the child's right to housing.
The author carries out a comparative legal analysis of the legal norms regulating the alimony obligations of
parents in Kazakhstan and foreign countries, gives an overview of the foreign experience of collecting
alimony with the purpose of improving the legal mechanism on the impact on aliens in Kazakhstan of non-
payers. As a result of the study, the author identified the reasons for non-enforcement of court decisions on
the recovery of alimony for the maintenance of minor children in Kazakhstan, proposed effective legal
measures to improve the mechanism for the recovery of alimony in order to protect the right of the child to
receive maintenance from his parents, as well as the mechanism for protecting the rights of minors in the
housing sector . The author formulates a number of concrete proposals on the improvement of civil and
family legislation in order to most fully regulate and realize the property rights of the child in the Republic of
Kazakhstan.

Keywords: child, child's interests, minors, alimony, maintenance obligations, executive documents, housing
rights, right to housing, own rights, property rights, protection of the rights of the child.
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3apyOexkHbIH ONBIT OPraHU3ALMHU I'OCYIAPCTBEHHBIX 3aKyNoK Ha npuMepe CLIA

B craTthe paccMaTpuBaroTCs pOJib U 3HAYEHHE CHCTEMBI TOCYIAPCTBEHHBIX 3aKYIIOK M OCHOBBI Pa3BUTHS KO-
Homuku CoennHeHHbIX IlITaToB AMepuku. B ycnopusx rio6anbHOro SKOHOMHYECKOTO KpU3HCa BO3pacTaeT
POJB TOCYIAapCTBEHHOTO PEryIMPOBAaHUS MPOIEcca PACXOIOBAHHS OIOPKETHBIX CPEACTB, OCYIIECTBISICMOTO
yepe3 CUCTEMy YIpaBlICHHs pa3MELICHHEM 3aKylOK Ha IIOCTaBKU TOBAPOB, OKA3aHUE YCIYT U BBINOJIHEHUE
paboT JuIs TOCYyIapCTBEHHBIX HYKI U HAIPaBIEHHOTO HAa COKPAIIEHHUE W ONTHMHU3ALHUIO PAcX00B OI0IKETOB
BCEX ypoBHEH. B cTaThbe NpoBOAMUTCS NMOATAHBIM aHAIU3 OpraHU3alUd CUCTEMBI FOCYIapCTBEHHBIX 3aKyHOK
B CIIIA: nimaHupoBaHuE, pa3MeIlleHUe, OLIEHKAa U KOHTPOJb HCIONHEHHS. BBIIeTeHBI MONOKUTEIBHBIE MO-
MEHTBI OpraHHM3aIMU TOC3aKyMOK, KOTOpbIE MOKHO Hconbs30BaTh B Kasaxcrane. ChopMyaHpoBaHbl BBIBOMIBI
U PEKOMEHJIAIIMY 110 NOBBILICHUIO 3()(HEKTUBHOCTH CHCTEMbI TOCY/IapCTBEHHBIX 3aKyIoK B Kazaxcrane.

Kniouesvie cnosa: 3aKYIIKH, 3aKylIO4YHas ACATEIbHOCTD, IPOMBIIIJICHHOCTDH, CUCTEMA YIIPABJICHUS 3aKyIIKaMH,
q)aKTOpr KOHKypeHTOCHOCO6HOCTI/I, 3aKOHOAATCJIILCTBO, 3(1)(1)CKTI/IBHOCTB TOC3aKyIllOK, pacXxoJOBaHUEC 6}021-
JKETHBIX CPCACTB.

B ycnoBusix r100ambHOr0 SKOHOMUYIECKOTO KPH3KCa BO3PACTACT POJIh TOCYAaPCTBEHHOTO PETYIHPOBa-
HUSI TIPOIecca PacXoI0BaHUs OIOJKETHBIX CPECTB, OCYIIECTBIIIEMOTO Yepe3 CUCTEMY YIPaBICHHS pa3Me-
LICHUEM 3aKyIOK Ha MOCTAaBKM TOBAPOB, OKA3aHUE YCIYT U BBIIOJIHEHHE paboT Ui TOCYAapCTBEHHBIX HYX]
1 HaIlPaBJICHHOTO Ha COKpAILlEHHE U ONTHMHU3ALMIO PACX0A0B OI0IKETOB BCEX YPOBHEH.

B cratbe n3ydeH 3apyOeKHBINM OIBIT OpraHU3alliN TOCYIapCTBEHHBIX 3aKynok Ha npumepe CIIA.

Opranuzaiysi CHCTEMBI ToCyAapcTBEHHBIX 3aKynoK B CIIIA coCcTOMT M3 HECKONBKUX 3TAIOB: IJIAHUPO-
BaHHE, pa3MeLICHUE, OLCHKa U KOHTPOJb HcnoiHeHus. [Iponecc opraHu3anuy rocyJapCTBEHHBIX 3aKyIOK
B CIIIA nMeeT monokuTeIbHBIE MOMEHTHI, KOTOPhIE MOKHO HCIIONB30BaTh U B Kazaxcrane.

CoracHo TIepBOMY 3aKOHY TO PETYJIHPOBAHHIO (pelepaibHOW CHCTEMBI TOCYIAPCTBEHHBIX 3aKYIIOK,
npuHsaTomy B CHIA B 1792 r., nonHOMOYHsI B 00JIACTH 3aKYIOK Ha TOCYIAapCTBEHHbBIC HY>KABI ObUTH TaHBI
MHHHCTEPCTBaM (HHAHCOB U 00OPOHEL. «B I1e10M cucTemMa 3aKyInoK Ha HalmoHanbHbIE HYXIbI B CILIA He-
[EHTPaIN30BaHHAsA, OJHAKO 3aKyNKH HEMOCPEACTBEHHO Ha TOCYJapCTBEHHBIC HYKIbI OUY€Hb HAITIOMHHAIOT
CHCTEMY TOCYIapCTBEHHBIX 3aKYIOK, CYLIECTBOBABIIYIO B COBETCKHE BpeMeHay» [1; 46]. B HacTosmee Bpems
MPOBEIEHHE 3aKyNOK Uil Hy kI (enepanbHbix opraHoB Biactu B CIIIA sBusiercs npeporaruBoit Genneral
Services Administration — Yrpasienus oommx ycuyr (YOVY). Ha ocHOBe 3asiBOK MUHHCTEPCTB U BEIOMCTB
YOVY opranusyer KpymHOONTOBBIEC 3aKyNKH, UCIIOJIB3YsI KOHKYPCHBIE MPOLENYPHl, B MEPBYIO OYepeab TeH-
nepsl. ToBapbl XpaHsaTcs Ha ckiaazax YOV U nmepenpoiaroTces 3aKka3uyuKaM 10 ONTOBOH IIeHe, C yAep:KaHHEeM
HEOOJIBIIOTo MPOIeHTa, CIYKAaIIero s obecredeHus x)u3HenesTeapHocTn YOV, 3aKynku Ha HYKIbl Ha-
LIMOHAJILHOH 00OPOHBI OCYIECTBIsICT MUHKCTEPCTBO 000poHsl (Department of Defense) CIIHA. Cnenuanu-
3UPOBAaHHBIE 3aKYIIKH MPOBOJSATCS TAK)KE€ HEKOTOPBIMHU IPYTUMH BEJOMCTBAMH, TAKUMH KaK ATEHTCTBO 10
HCCIICIOBAHNIO M pa3BUTHIO B obOsacTu sHepreTuku (Energy Research and Development Agency), Harmo-
HaJIbHOE YITPaBJICHUE 110 a3POHABTHKE M MCCIICI0BAHNIO KOCMUYECKOro IpocTpancTia (National Aeronautics
and Space Administration, NASA) u T.11.

«3aKOHOATENBHYIO OCHOBY CHCTEMBI TOcylapcTBeHHbIX 3aKynok B CILIA cocTaBnsioT mpaBuia 3aKy-
mok ansi ¢enepanbubix Hyxa (Federal Acquisition Regulations, FAR), pa3pabortannsie B 1984 .
1 ONUCHIBAIOIIME BCE 3Tambl MPOBEACHMS 3aKyIOK, HAUWHAs C IUIAHUPOBAHHS M 3aKaHYMBAs BOIPOCAMHU
yIpaBJIeHHUsI 3aKJIIOYCHHBIMU FOCYJapCTBEHHBIMU KOHTpakTamMH (BIUIOTH 10 UX 3aBepiueHus). Jeknapupye-
Mas et FAR — co0umto/ieHre BceMH areHTCTBaMU, IIPOBOJISIIIMMH 3aKYTKH JJIsl peliepaibHbIX TOCYAapCT-
BEHHBIX HYXJ, €AMHOIN 3aKyNOYHOW MOJMTHUKY M HCIIONB30BaHNE €IUHBIX 3aKyNOYHBIX IpaBui. Muccuei
FAR sBusiercss mpenmocTaBieHHE BCEM TrOC3aKa3uMKaM MPOAYKIUH C HAWIyYIIMM COOTHOILEHHEM Iie-
Ha/KadecTBO (1IeHa/3aTpaTbl) C yYETOM OTPaHUYCHHOTO BpeMEHH Ha MpoBeleHHE 3aKkymoK. FAR comepxut
6omee 4300 ThICSY HOPM U TIPaBWJI, ACTATHLHO PETYIHPYIOMIMX SIUHBIN ITAKI INTAHUPOBAHUS, Pa3MEIICHHS 1
WCIIOJTHEHMSI TOCYJapCTBEHHOTO 3aKa3a» [2; 95]. Ilpu aToMm onHON M3 HEManmoBaKHBIX 3a1ad GSA sBiserca
CHIDKEHHE 3aTpaT Ha OCYILECTBICHHWE CAMUX 3aKyMOYHBIX mHpoueayp. OOmuM SBIsSETCs] IOHUMaHHUE TOTO,
YTO KOHKYpPEHTHBIE 3aKyNKH CIIOCOOCTBYIOT CHIDKEHHUIO 3aTpaT Ha MPUOOpETEHHE TOBApOB, pabOT M YCIYT,
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o0ecneunBaioT OONBIIYI0 3P (HEKTUBHOCTh PACXOIOBAHUS H CHHKAIOT YPOBEHb KOPPYIILUH MPU Pa3MEIICHUH
3aKa30B 3a CYET TOCYJapCTBEHHBIX WM OOINECTBEHHBIX CPEACTB. DTH AOKYMEHTBHI PETIAMEHTHPYIOT BCIO
cucteMy ¢eepalbHBIX 3aKyIOK W OTIIMYAIOTCS BEChbMa JeTaJbHON MPOpadOTKOM MPUHIIUIIOB U MPOLEAY].

B CIIIA ocHOBHOE BHHMaHHE YIEISIOT IIOCTPOSHHIO MPABUIBHBIX OTHOMICHUH € OCTAaBIIMKAMH, AEJIO-
BOMY COTPYIHUYECTBY C MOJPSIUYNKAMHE, IPUIABAS HCKIFOUYUTEIHLHOE 3HAUYEHNE IOOPOCOBECTHOCTH, 3 hek-
TUBHOCTH JICATENILHOCTH ¥ Ka4ecTBy. JIJisl 9TOro BeJIOMCTBaM OBLIO MPHKA3aHO ONTHMHU3UPOBATH KOJIHYECT-
BO, KQU€CTBO MHPOPMALMH O PE3yJIbTaTax AEATEIbHOCTH MOCTABIIMKOB, a TAKKE YBEIUIUTH O0BEMBI €€ HC-
noJsik30BaHus. MHpopMmalust o pe3ynbpraTtax npeablayiei AeaTeIbHOCTH MOCTaBINKa, BKIIOYas yKa3aHUe U
OIMCAaHNE COOTBETCTBYIOIIMX KOHTPAKTOB, OIEHKH IO MIECTH KPUTEpUsM (KadecTBO, TpadUK, CTOMMOCTS,
MIPUBIIEYCHNE MAaJIOro OM3HEcCa W T. [.) U MOSICHEHHA MO KaKIOW OIeHKe, cofepxuTcs B CrucTteme mouckKa
uHpOpPMaLMK O pe3ynbTaTax mpeabinymiei aesrenbHoctd noctaBmukoB (PPIRS (Past Performance
Information Retrieval System — Cucrema nmovicka HHGOPMAIMH O PE3yIbTaTax MPEABIAYIICH NeATSTPHOCTH
MOCTaBIIMKOB). JlononHUTENbHAS HHPOPMALIUS TIO ONPEJICIEHHBIM BOIIPOCAM, CBSI3aHHBIM C JIOOPOCOBECT-
HOCTBIO BeJIeHHsI OM3Heca, BKJII0Yasi KOHTPAKTHI, PACTOPTHYTHIE B Pe3yJIbTaTe HEHCIIOIHEHUS! 00s3aTeNbCTB
WIH 10 KOHKPETHOMY OCHOBaHHIO, WH(OPMAIUIO0 00 YrOJOBHBIX, TPAXKIAHCKUX WM aMUHUCTPATHBHBIX
Mpolieccax, CBA3aHHBIX ¢ (heepaTbHBIMU KOHTPAKTaMH, U MPEABIAYIINE 3aKII0UEHUS 0 HeHAIS)KHOCTH TIO-
psaaunka, xpanutca B Cucreme HHGOpPMALUK O pe3ybTaTax AesITEIbHOCTH U JOOPOCOBECTHOCTH MOIydYaTe-
neit penepansHoro 3aka3a (FAPIIS (Federal Awardee Performance and Integrity Information System —
Cucrema uH(pOpMAIIUU O Pe3yJIbTaTax JesITEIBHOCTH U JJOOPOCOBECTHOCTH TONTydaTeNel GenepaibHOro 3a-
kaza) [3; 38]. 'ocymapcTBeHHBIE BEIOMCTBA MPUHUMAIOT MEPHI, HANPaBICHHBIC HA IMOBBIIICHUE IEHHOCTH
00eHX CHCTEM 3a CUeT NMPeAOoCTaBIeHus Ooee MOIHOH 1 Oosee moje3HoH HHPOpMAaLIUH.

B nensx obecrieueHus Tydmiero MCIOTHEHUS TPeOOBaHUN O BHECEHHUIO OoTUeTOB B cucTemy FAPIIS
B CIIIA wucnonb3yercs nHdopmaiusa u3 CUCTeMbl AaHHBIX O (DeepajbHBIX 3aKYIKax HOBOI'O MOKOJICHHUS
(FPDS-NG) a5 BeIIBNICHHSI KOHTPAKTOB, AaHHBIE O KOTOPBIX AOJDKHBI ObITh BHeceHbl B FAPIIS (nanpumep,
KOHTPAKTOB, PACTOPTHYTHIX B PE3YJIbTATE HEUCIIOJHEHUS 0053aTENbCTB IMOCTABIUKOM I IO KOHKPETHOMY
OCHOBAHMIO B BHJle BUHOBHBIX JeMCTBHUI MOCTaBIINKa). [lepexpecTHas cBepka ¢ CyIEeCTBYIONUMH HCTOYHHU-
KaMH JaHHBIX TPEACTABISACT COOOM 3KOHOMHYHBIM MEXaHU3M ONTHUMH3AIMHA HCIIOHECHUS YCTAaHOBJICHHBIX
TpeOOBaHUI BEOMCTBAMHU.

Hrak, ocHoBHass MoTtuBaus roc3akasunka B CIIIA — cHu)KeHHE CTOMMOCTH 00BbEKTa 3a BECh €ro JKMU3-
HEHHBIN IUKJI, B KOTOPBIN BXOAT U3BICKAHNSA, TPOEKTUPOBAHIE, CTPOUTENLCTBO U dKCIUTyaTarus. [lostomy,
€CIl, CKaXeM, pedb HIET O CTPOUTENBCTBE aBTOAOPOTH, HE MOCICTHHN (aKTOp — YCKOPEHHE BBOAA €€
B 9KcIuTyaTanuio. llpudyem B pacuer GepyTcst M OTEPH BCIIEICTBUE MPOCTOS B 3aTopax. Hampumep, mpu pe-
MOHTE aBTOJOPOT KOMITaHUS, IPEAJIOKUBIIAS MEHBIIYIO IIEHy KOHTPAKTa, HO TPU 3TOM BBITIOJHSIONIAS pa-
OOTHI B JIBa paza MeJUICHHEE, BBIHYKACT MPOCTAUBATh B MPOOKAX aBTOTPAHCHOPT (B TOM YHCIIE U TPY30BHIC
¢Gypsl) B 1Ba pa3za JOJbIIE, YTO, B KOHEYHOM UTOre, MPUBOJUT K ropas3io Ooiiee BEHICOKUM 3aTpaTaM B LIEJIOM
JUTST SKOHOMHKH, COOTBETCTBEHHO, B JIAaHHOM CIIydae MOJy4YaeTCs JIUIIb MHUMAas 3KOHOMES OFOJKETHBIX
CPEICTB, @ €CJIM B35ATh B YUET TOT (haKT, YTO JaHHAS KOMITaHUS BBITIOJHHUT PaOOTHI ellle U MeHee KaueCTBEH-
HO, YeM KOHKYPEHTHI, TO PabOTHl M0 MOBTOPHOMY PEMOHTY NOPOTH MPHUBEAYT K euie OONBbIINM 3aTparam,
cJeoBaTeNbHO, SKOHOMUTh B JAaHHOW cuTyaruu OeccMbicieHHo. [loaromy momutmka rocizakymox CIIA
JIEKIIapUpPYeT, 9TO KOHTPAKT 110 MUHUMAJIHOU IIeHEe SBIIAETCS JTOKHBIM. OH ¢ BBICOKOH JI0JIeH BEPOSITHOCTH
MPUBOJIUT K MOTEPSIM, KOTOPHIMU 3aKa34MK HE B COCTOSIHUU YIPaBIATh. [Ipy BRIOOpE MCIIONHUTENS KOHTPAK-
Ta MPEANOYTEHUE 3a4acTyl0 OTHACTCS YYAaCTHHKY, UMEIOIIEMY OoJiee BBICOKYIO CTOMMOCTH COOCTBEHHBIX
paboT, HO MUHUMHU3UPYIOIIEMY OOIIIHe 3aTpaThl. B ciyyae 3akas3a Ha CTPOMTENHCTBO MM PEMOHT aBTOAOPO-
T'H HE TMOCcNenHul (pakTop — MPOMyCKHasi CHOCOOHOCTh CaMOM JTOPOTH W MPHJIETAIOMIMX Tpacc (HE CEKpeT,
YTO BHOBB ITOCTPOCHHBIN TPAHCIIOPTHBIN OOBEKT B PE3yJIbTaTe HEAOCTATOYHOCTH MPEABAPUTEIHLHOTO aHAIH-
3a MOpor HayuHaeT (JOPMUPOBATH 3aTOPbI BOKPYr ceds). Cpeau apyrux (pakTopoB, BIMSIOIIMX Ha BbIOOD
rocizaka3unka B CIIIA, — kauecTBO KOHEYHOTO MPOIYKTa, BO3MOKHOCTh BHEIPEHHUS WHHOBAIIUI, TIPUBIIEYE-
HUE YaCTHOTO KalHTaja B PaMKaX roCylapCTBEHHO-YaCTHOTO MapTHEPCTBA (OISATh K€, B IESAX CHUKCHHS
3aTpaTr HaJOTOIUIATENBINNKOB). K OCHOBHBIM KPUTEPHUSIM BHIOOpa OTHOCHUTCS TaKXKe KBATU(QHKAIUS MEPCo-
Hajla, IPUYeM 3aHITOTO HCKIIOYUTENFHO Ha JaHHOM oObekTe. Ecny ykazaHHBIE B KOHTPAKTE CIIEIHAIHACTHI
Ha 00bEKTe HE paboTaloT, cIelyeT aBTOMAaTHYECKOE PAaCTOP)KEHHE TOTOBOPA, C MOCIEAYIOIIMMHI HEeTaTHB-
HBIMHU CAaHKIHMAMH (SIPJIBIKAMH HeTOOPOCOBECTHOTO MCHOIHUTEINS | T. [1.). DTO HE TO3BOJISIET B cepax aes-
TEJIHHOCTH, TJE BCE «ITOCTABJICHO HAa TOJOBY» KIFOYEBOTO JKCIepTa (HalpuMep, MPU MPOEKTHBIX padoTax,
WHXCHEPHBIX HW3BICKAHUIX), MOHOIOJIU3UPOBATh T0C3aKa3 CTPYKTypaM, BIIAJCIOIIAM, CKaXKEM, TPeMs,
HO BBICOKOKBAJTU(UITUPOBAHHBIMH CTICITUATICTAMH.
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3apy6exHblii ONbIT OpraHM3aunn rocyAapCTBEHHbIX 3aKyMOK. ..

BaxxHOE MECTO OTBOAUTCS M COCTaBy CyOmonpsimuuKkoB. IMEHHO 371€Ch B 3aKOHOAATEIBCTBE Pa3BUTHIX
CTpaH OTHITPHIBACTCS BOIIPOC 00 00s3aTEIHFHOM IMPUBIICYCHHUH K roc3aka3y Manoro ouzHeca [4; 99]. [Ipuuem
B oiinune oT Kazaxcrana, T/ie 3aKka34rK TOJKeH BBIKPYUMBATHCS, HO TaK WM WHade pacupeaensats 10-15 %
3aKa3a Ha CyOBeKThI Masloro npeAnpuHuMarenscta, B CLIIA 3ta mpoOiieMa nepekiaapiBaeTcss Ha UCIIOMHU-
Tens. B KOHTpakT 3amuchIBaeTcss HOpMa, MpEAIoararomas, 4ro Ha CyOmnojpsa HEOOXOJMMO IPHBICYb
«MaJible KOMITAHUIY», OTJ]AB UM OTPECTICHHBIN MPOIIEHT OT 00Iei CyMMBI TEHIIOPSIA.

IToxBoas UTOTH aHAIKM3a CHCTEMBI TOCYIapCTBEHHBIX 3aKyIioK CIIIA, MOXXHO C YBEepEHHOCTBIO CKa3aTh,
YTO CHUCTeMa rocynapcTBeHHBIX 3akynok CIIIA mMeer 3HaUMTENBHBIC OTIIMYUS OT CHCTEMBI TOCY/IapCTBEH-
HBIX 3aKynok Kazaxcrana. 3HAUUTENHHBIM U MIPUHIUIAATBHBIM OTIUYHEM JBYX CHCTEM SIBIISIETCS TO, YTO B
CIHIA cucTema TOCyAapcTBEHHBIX 3aKYIOK SIBIISICTCS IIEHTPAIN30BaHHOM, B Kazaxcrane — JIeNeHTpaIn30-
BaHHOM. B 00eux cucremax, 0e3yCciI0BHO, €CTh CBOM MUHYCHI M ILTIOCHI, HO, KaK ITOKa3bIBAET MPAKTUKA, IICH-
TpaIM30BaHHAs CHUCTeMa SIBISIETCsl Ooyiee CTAaOMIIBHON M HAJIeKHOM, XOTS MEHEe OTepaTUBHON U Oosee 01o0-
pokpaTH3upoBaHHOH. OJHAKO TIABHBIM TPEHMYIIECTBOM IIEHTPAIN30BAHHOW CHUCTEMBI SIBISICTCS HU3KUH
YPOBEHb KOPPYHIMH. JTO CBSI3aHO C TEM, YTO OCHOBHOH MPOIIECC 3aKYIMOK MPOHU3BOIUTCS KPYIHBIMU IICH-
Tpamu, KOTOPBIE BBIMOJHSIOT (DYHKITHIO TOC3aKYTIOK 3a APYTHX.

OueHb BaXXHBIM OTIIMYMEM TaKXKe SBJISETCS TO, UYTO B CHCTeMe rocyaapcTBeHHbIX 3akynok CIIA roc-
3aKa34yMK HE MIET MHUMOM 3KOHOMHH, CBSI3aHHOW C IIEHOW KOHTPAKTa, HAIIPOTHUB, OH 3aKITI0YAET KOHTPAKTHI
C LENBI0 MONyYEHUS] MUHUMAIILHBIX U3JIEPKEK ¥ C MUHUMAIILHBIM YIIIEpOOM SKOHOMUKE B IiejioM. B Hamei
XKe crcTeMe IeHa SIBIISICTCS MPHOPUTETHRIM TTOKa3aTelleM, HeCMOTpPS Ha BO3MOXKHBIN yIIepO B MEpCIIEKTHBE
M3-32 TaKUX KOHTPaKkTOB. KoHeuHo, ecTh mpuMephl 3Q(QEeKTHBHON NIEIeHTPaTM30BaHHOW CUCTEMBI ToCyIap-
CTBEHHBIX 3aKyIOK, HapUMep B [ epMaHuu, HO ONATH XKe, TaM YPOBEHBb Pa3BUTHS CUCTEMBI FOCYIapCTBEH-
HBIX 3aKYIOK M 3KOHOMHUKH B II€JIOM TOPa3J0 BHIIIE, HAIIA )K€ CHCTEMa TOJIBKO MPOXOJUT IyTh CBOETO CTa-
HOBJICHHS. DTOT MPOIIECC JUTHTENBHBIA 1 TPeOyeT MOCTOSHHOTO MOHUTOPHHTA U COBEPIIICHCTBOBAHHIA.
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H.K. HaiipabaeBa

AKII mbicanblHIa MeMJIEKETTIK CATHIN AJTYy/IbI
YiBIMIACTBHIPY/ABIH LIETENIK TI:Kipuodeci

Maxkamana Amepuka Kypama IllTaTTapbIHBIH MEMIICKETTIK CaTBIN Ay XXYHCIHIH pejli MEH MaHBI3BI JKOHE
SKOHOMHKAHBIH JaMy Ke3eHAepi KapacTbIpbuLibl. JKahaHablK 5KOHOMMKAJIBIK JaFAapbIC XKaraaibIHIa OapiIbIK
JeHreieri OroJDKeTTEepAiH IIBIFBICTAPBIH KBICKAPTY MEH OHTAMIaHIbIpYFa OarbITTalfaH MEMIJIEKETTiK
KQKCETTUIIK YLIH TayapiapMeH KaMTy[bl, JKYMBIC iCT€y MeH KbI3MET KOpCETy[di, CaThll alyabl
OpHaNacThIpyabl Oackapy »Kyieci apKbUIbl XKY3ere achIpbLIaThIH OIOKETTIK KapaXkaTThl jkapary YpIiciH
MEMIIEKETTIK perTeyaiy pemi apra tycemi. Maxamaga AKII-ta MemiekeTTik caThlll amy >XyHeciH
YUBIMIACTRIpYFa CcaThUIbI Tayay kyprizinai. Kasakcranma xonmaHyra GONaTHIH MEMIJICKETTIK CaThIN aTymbl
YUBIMIACTEIPYABIH TYPJIE ’KaKTaphl aTall KepCeTUIAI, caTblIaphl OOMbIHIIA aifTcak: )ocmapiiay, OpHaIacThIPy,
aTKapyasl Oaramay koHe Oakpuray. KasakcTaHma MEMIIEKETTIK CAaTBIN ally XKYHECIHIH THIMIUITIH apTTHIpy
OOMBIHIIA KOPBITHIHABLIAP MEH YCHIHBICTAP JKACAJIFaH.

Kinm ce30ep: cartbill amy, caThlll aly KbI3METi, CaThIl amyasl Oackapy »yiieci, O6acekere KaOineTTimik
(akTopnapsl, caThll alyablH THIMZLNI, 3aHHaMa, OIOJDKETTIK KapaskaTThbl XapaTy, CaTbhlll alylsl Oackapy
KyHeci.
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N.K. Dairabayeva

Foreign experience in organizing public procurement on the example of the USA

A role and value of the system of the public purchasing and development of economy, stages are examined in
the article, public peace, the system of the public purchasing of the United States of America in the conditions
of global economic crisis increases role of government control of process of expense of budgetary facilities,
management carried out through the system placing of purchases on supplying with commodities, providing
of services and implementation of works for state needs, and sent to reduction and optimization of charges of
budgets of all levels. In the article the stage-by-stage analysis of organization of the systems of the public
purchasing is conducted in the USA, the positive moments of organization of the public purchasing that can
be used in Kazakhstan are distinguished, on the stages: planning, placing, estimation and control of execution.
Conclusions are set forth and to recommendation on the increase of efficiency of the system of the public
purchasing in Kazakhstan.

Keywords: procurement, industry, procurement management system, factors of competitiveness, legislation,
public procurement efficiency, spending of budget funds.
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