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State control: issues of constitutional and legal regulation

The problem of state control does not lose relevance due to a need for compliancy with the foundations of its
constitutional system enshrined in the Constitution of the Republic of Kazakhstan. At present, problems arise
with identifying potential opportunities and limits of control functions and finding the most effective methods
and forms of their implementation. The purpose of this study is to update problems with the constitutional
and legal regulations of our Institute of State Control in this modern time. As a result of analysis within the
content of the Constitution and a wide range of sources, certain things have been revealed: in the constitution,
state control is regulated in a general abstract-systematic form, manifested through the interrelated action of a
large number of constitutional norms. The issues of constitutional zing state control are closely related to con-
stitutional and legal policies. The authors associate problems of constitutional and legal regulations within
state control with the functioning of the basic law of state and society. As a rule, control functions are a tool,
a means of implementing different functions towards the state. The article concludes that control is a state-
power activity expressed from control bodies who then must give controlled objects mandatory instructions to
climinate detected deficiencies; initiating the question of bringing to justice those responsible for the revealed
violations.

Keywords: law, control, state, constitution, constitutional and legal regulation.

Introduction

State control is an extensive and important area of activity by public authorities. Transformations tak-
ing place within society in recent years are the result of reforms within the system of state control and all
spheres of production, social and political life. The importance of state control increases due to its need to
comply with the foundations of a constitutional system enshrined in the Constitution of the Republic of
Kazakhstan: the principles of freedom, democracy, the separations of power, and human and civil rights.
Increasing the role of state control requires, first of all, a unified policy in the field of state control, based
on constitutional principles. Of great importance is the problem of developing mechanisms to control so-
cio-economic development within our country in a variety of forms of ownership and market economy.
Questions of efficiency in administrative and control types of activity, indicators and criteria of efficiency
were and remain one of actual theory and practice in state construction [1; 58]. Of particular relevance are
the constitutional and legal foundations and principles of development in state control, the identification of
potential opportunities and limits of control functions and finding the most effective methods and forms of
their implementation.

6 BecTHuk KaparaHavHckoro yHuBepcuteTa



State control: issues of constitutional and legal regulation

Materials and methods

In order to study the problem, doctrinal sources were analyzed. During research the following methods
were applied: system-structural method, analysis and synthesis methods, induction and deduction, formal
legal method, historical method, sociological method, scientific generalization, logical methods.

Discussion

In the Constitution, state control is regulated in a General abstract-systematic form, manifested through
the interrelated action of a large number of constitutional norms-norms-principles, norms-goals, status and
competence norms, etc. «the Direct action of the Constitution means that state bodies can (must) apply di-
rectly its norms in the following cases: 1) if there is no special normative act regulating the issues to be con-
sidered by the state body; 2) even if there is a special normative act, but it contradicts the Constitution;
3) if the provision of the Constitution does not contain an indication of the possibility (necessity) of its appli-
cation, subject to the adoption of a normative legal act defining the rights, freedoms and duties of a citizen;
4) if the provision of the Constitution in that sense does not require additional regulation» [2; 35-42]. Indeed,
«issues of state control are not directly regulated in Basic law. However, the analysis of constitutional norms
fixing the legal status of the Supreme bodies of state power allows a conclusion about existence to corre-
sponding control powers and about their constitutional and legal regulation [3; 35]. It is quite understandable
that the Constitution «cannot solve the problem of regulating the whole life of society and the state with ex-
haustive completeness. Its own tools, its capabilities for this are clearly not enough and therefore it begins to
attract related political and legal institutions, making them «work» for themselves, to achieve their goals and
objectives. First of all, this applies to the current legislation» [4; 99]. According to Yu. n. Starilov, «positive-
ly acting law and laws, based on constitutional and legal principles, concentrate the provisions of Basic law
and ensure its application. Therefore, it is hardly possible, from this point of view, to talk about the subordi-
nate nature of ordinary (unconstitutional) legislation. It itself establishes limitations of distribution and
breaks the influence of the Constitution in the regulation of public relations. The Constitution does not need
to be built into the system of existing legal ties. On the other hand, it is already, by definition, at the center of
this system; while, it needs to explain fundamental legal terms, concepts and principles. Only in its clear def-
inition in the ordinary current law can become a pledge of effective application (implementation) of the con-
stitutional norms regulating them in the most General form in the text of the Constitution» [5; 17].

The Constitution inside its legal literature is unanimously recognized as the basic law of the state and
society, endowed with a special status in the system of legislation. «The most consistent implementation of
the principle of the rule of law is the theory and practice of constitutionalism, in which the Constitution plays
the role of Basic Law within the state, — believes S.K. Amandykova. All other law-making activity should
have constitutional limits. This explains the fact that constitutionalism as the highest expression of the rule of
law should serve to protect the social institutions of power from the deformation shifts associated with its
capture and usurpation» [6; 91].

Characteristics of the essence of a modern Constitution should have five components: 1) to determine
the place of the Constitution and constitutional law in the system of legal regulation, their leading role; 2) not
give a list of chapters of the Constitution and point out the main participants of relations of cooperation and
competition in society (people, collective, the state, which, being a part of society, however, acquired an in-
dependent existence, and the society itself), certain relationships which determine the essence of the Consti-
tution and the constitutional order;3) to characterize the main content of their relations, and, consequently,
the constitutional regulation: the basis for the creation, exchange and distribution of social and spiritual bene-
fits, which are realized in the consolidation of economic, social, political systems and the foundations of spir-
itual life within society; 4) to indicate the nature of the relationship; 5) to point to the regulator of these pub-
lic relations, first of all, state power, as the power exercised on behalf of society as a whole, establishing the
most General rules for such relations [7; 10, 11].

This doctrine for Kazakhstan offers, among the essential characteristics of the Constitution of the Re-
public of Kazakhstan: 1) establishment by the Constitution of the priority of the right over state and its or-
gans to limit state power and define legal boundaries; 2) the stipulation of Basic law and principles of popu-
lar sovereignty, which proclaim the power of the people, and the only source and bearer of Supreme state
power; 3) the Declaration by the Constitution of natural, absolute and inalienable human rights and freedoms
in order to ensure personal freedom as the highest value of State; 4) the establishment by Basic law of the
mechanism of power based on the principle of dividing unified state power into legislative, executive and
judicial branches, their interaction with each other and the use of checks and balances [8; 58].

Cepus «[lMpaBo». Ne 1(97)/2020 7



B.A. Taitorina, G.T. Baisalova et al.

As for the issues of constitutional zing the Institute of State Control, Zh. d. Busurmanov's conclusion is
relevant: «Constitutional and legal policy is designed to develop and implement strategic legal ideas to im-
prove and implement the Constitution of the entire body of constitutional legislation. It should focus on state
and society as a whole, on priorities in the constitutional and legal sphere and guide the country in the direc-
tion of its progressive legal development through the formation of a full and effective legal system — the
core of which is the Constitution» [9; 193].

K.K. Aitkhozhin briefly and logically defines a list of principles: «the guiding principles that are of par-
amount importance for the formation of an effective mechanism of constitutional and legal regulation in the
country: 1) democracy; 2) humanism; 3) the priority of human rights; 4) social justice; 5) transparency;
6) the optimal combination of interests for individual, society and state; 7) scientific validity;
8) constitutional legality [10; 72].

The determination of state control as a constitutional category is equivalent in content to the regulatory,
protective, organizational, ideological and law-making functions of the Constitution. Thus, the Constitution
of the Republic of Kazakhstan is inherent in the understanding of state control as a function of public admin-
istration, and public administration as a comprehensive form of implementation of state power. Function
(from lat. functio-execution, implementation) is initially understood as a directly selective impact on the sys-
tem (structure, whole) in certain aspects of the external environment. The authors of the sociological ency-
clopedic dictionary offer the following definition of the concept of «function»: «a) the role performed by a
certain element of the social system in its organization as a whole, in the implementation of the goals and
interests of social groups and classes; b) the dependence between different social processes, expressed in the
functional dependency of variables; C) standardized, social action, regulated by certain norms and controlled
by social institutions» [10; 397]. The big encyclopedic dictionary gives the following definition of function:
1) activity, duty, work; external manifestation of properties of any object in the given system of relations;
2) function in sociology — a role which is carried out by a certain social institution or process in relation to
the whole (for example, functions of the state, a family, etc. in society) [11; 1300].

In legal literature, opinion is expressed that the concept of function should cover both the purpose of
law and the resulting direction of its impact on public relations. Actually, the function of law is the realiza-
tion of its social purpose, which formed from the needs of social development. In this regard, «the study
law’s function towards movement and development allows us to clarify the actual picture of the functioning
of the legal system, to detect changes in it caused by transformations of a deeper order occurring in public
relations, which are designed to influence law» [12; 38, 39]. In addition, «functions not only reveal the es-
sence and social purpose of the Constitution, but also characterize the main directions of its impact on public
relations, reflecting the features of constitutional norms, institutions... Developed by philosophy, the under-
standing of functions as a certain relationship that makes the functioning expedient, directed, establishing the
dependence of one component (or a set of one-order properties) from another, as well as from the whole, al-
lows us to distinguish different levels of functions within the Constitution.... Constitutional norms in this
process are most characterized by integration, i.e. generalized regulation of the single, coinciding, which is
characteristic of enlarged groups of social relations. Many constitutional norms have a primary, constituent,
fixing or program character» [13; 33, 34]. S.A. Avakyan under the functions of the Constitution understands
«various manifestations of its purpose, reflecting the role of basic law in politics, society and the citizens
within, as well as the implementation of tasks for the state» [14; 11]. A.N. Sagyndykova believes that «the
functions of the Constitution are understood as the main directions of its impact on the development of pub-
lic relations» [15; 49]. The social functions of the Constitution determine the directions of its impact on pub-
lic life [16; 68-72].

Modern constitutionalists under the functions of the Constitution understand, first of all, the implementa-
tion of its social purpose, which is formed, and consisting of the needs for development of society and State.
The social purpose of the Constitution is to regulate fundamental social relations, give them proper stability,
create the necessary conditions for the realization of human rights and freedoms as the highest value of the state
and the normal functioning of civil society as a whole. The functions of the Constitution derive from its essence
and content and are determined by the purpose of Basic Law in society and State. Therefore, the functions ex-
press the most essential and fundamental features of the Constitution and in general are aimed at the implemen-
tation of the most important tasks facing basic legal law in the conditions of forming a democratic, social, secu-
lar and legal state. All this suggests that the functions of the Constitution are the main directions of its impact
on fundamental social relations, and their need for the implementation of which generates the need for the ex-
istence of Basic Law as a special legal and socio-political act [8; 61, 62].

8 BecTHuk KaparaHgmHckoro yHusepcurteTa



State control: issues of constitutional and legal regulation

Conclusion

Summing up the controversy on the functioning of the Constitution, let us turn to the text of article 3,
which defines the unity of the state-power mechanism of State Affairs management, including the function-
ing of legislative, executive and judicial authorities using the system of checks and balances [17]. The unity
of state power is justified by the right of a citizen to participate in government, in the implementation of state
and public control, through their representatives in state bodies, representing all branches of government and
checks and balances. Regardless of whether the control function is structured within a public authority for
which this function is not the main one, or a specialized control body is created, all control functions have
common features defined by the essence of state control. First, all control bodies exercise in legal form
a special function of state power. Secondly, the functions of state control are inherent only to public authori-
ties and management, so all kinds of commercial, non-governmental, public organizations and associations
do not carry out the functions of state control (except when these functions are delegated to them by state
bodies). Thirdly, the control functions are a tool, a means of implementing the functions of State. Fourthly,
state control is exercised on behalf of the State as a whole, so regardless of which bodies exercise the func-
tions of state control, they are of a national, not departmental nature. Fifth, the system of control bodies re-
flects the hierarchical principle of building the state apparatus, so it is built, as a rule, on hierarchical levels.
At the same time, such a construction should not entail the formation of an unnecessarily independent and
autonomous system of state control. Legal scholars, considering the control as an organizational and legal
form of the implementation of state power, its main purpose is to ensure that it checks the implementation of
laws and other regulatory legal acts by state bodies and the elimination and prevention of deviations, viola-
tions of norms and rules provided for by legislation. At the same time, two fundamental functions should be
distinguished from the range of powers of the bodies vested with the right of verification, outside of which
the essence and nature of state control can be reduced to zero:

1) control is a state-power activity, which is expressed in the fact that the control bodies give controlled
objects mandatory instructions and instructions to eliminate the detected deficiencies;

2) the right of control bodies to initiate the issue of bringing to justice persons guilty of revealed viola-
tions, as well as to apply in some cases measures of state coercion and, in particular, judicial responsibility.

The effectiveness of state control is achieved if the legal status and activities of control and supervisory
bodies are fixed and specified in normative legal acts and if these bodies are represented by professional,
highly qualified specialists capable of ensuring an appropriate level of monitoring and audit. In countries
where the level of state control is high, where its positive transforming power is highly effective, the effec-
tiveness of the public administration system is guaranteed.
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MemJiekeTTik 0aKblIay: KOHCTHTYIHSAJIBIK-KYKBIKTBIK peTTey Macesesiepi

Mewmnekertik  Oakbuiay Macenenepi Kasakcran PecnyOnukacbinbiH - KoHeTuTynmscsiHaa — Oexitinren
KOHCTHTYLHSJIBIK KYPBUIBICTBIH HETi3JIepiH CaKkTay KaXeTTUliriHe OailyIaHBICTBI ©3EKTLNIriH XKOFaITHAiIbL.
Kasipri kesenge BIKTHMal MYMKIHAIKTep MeH Oaxkpulay (QYHKIVSUIAPBIHBIH MIEKTEpiH aHBIKTAay, OJapbl
JKY3ere achIpyIbIH THIM/I oicTepi MeH (opManapsiH aHBIKTAy Macelnelnepi e3ekTeHipityne. by seprreynig
MaKcaThl Ka3ipri Ke3eHmeri MEeMJICKeTTIK OaKbulay WHCTHTYTBIHBIH KOHCTHTYHHSIIBIK-KYKBIKTBIK DPETTeY
MoceJeciH 03eKTi eTy. KOHCTHTYIHMSHBIH Ma3MYHBIH JKOHE KOITereH KaiHap Ke3lepiH Tajjay HOTHKECiHne
MeMJIeKeTTiK Oakputay KOHCTHTyLuMsia KenTereH KOHCTUTYLHMSUIBIK HOPMalaplblH e3apa dpeKeTTEeCyiHeH
KOPIHETIH Kannbl a0CTPaKTiTi-KYHenl TypAe peTTeseTiHi aHbIKTanabl. MeMIeKeTTiK 0akbliiay WHCTHUTYTHIH
KOHCTHTYLHUSAJIAY Mocelseaepi KOHCTUTYLMSUIBIK-KYKBIKTBIK CasiCATIICH THIFBI3 OaillaHbICTBL. MeMIIeKeTTiK
OaxpuIay bl KOHCTHTYLMSIIBIK-KYKBIKTBIK PETTEY MOCEJIECIH aBTOPIAp MEMJIEKET IeH KOFaMHBIH HeTi3ri
3aHBIHBIH JKYMBIC IiCT€y MacelelepiMeH OalaHBICTBIpaabl. OnerTe, OakplIay (QYHKIUSIAPEl MEMIICKET
GbyHKUMSUIAPBIH ICKe achIPYIbIH Kypajbl 0ouibin Tabbliansl. Makanaia Gakpliay opranziapbl OakblIaymarbl
OOBeKTiJiepre aHBIKTAIFaH KEMIIUTIKTEpAi KOl OOWBIHINIA OpBIHIayFa MIHIETTI HYCKayjgap MeH
HYCKayJBIKTap OepyiHEH KOpIHETIH MEMIICKETTIK-OMITIK KbI3METi 0ap eKEHAIr1 Typalibl KOPBITHIH/IBI KaCAIIBI;
alIbUIFaH KYKBIK Oy3yIIBUIBIKTApFa KiHOMI aaMIapbl sKayanKepIlilikKke TapTy Typajbl MOceNe KOTepiIreH.

Kinm co30ep: KYKbIK, OaKpliay, MemiekeT, KOHCTUTYIMSA, KOHCTUTYLIHSIIBIK-KYKBIKTBIK PETTEy.

b.A. Taiitopuna, I'.T. Baiicanosa, A.A. AcanoBa, JI.b. boraTeipeBa

I'ocynapcTBeHHBIN KOHTPOJIb:
BOIIPOCHI KOHCTUTYIIHOHHO-IIPABOBOI perjiaMeHTaluu

ITpobnemartyka rocyJapcTBEHHOTO KOHTPOJIS HE TePseT aKTyalbHOCTH B CBA3M C HEOOXOAMMOCTBIO COOIIO-
JIGHHSI OCHOB KOHCTHTYLIMOHHOTO CTpOs, 3akperuieHHbIX Konctutynueit Pecnyonuku Kaszaxcran. B cospe-
MEHHBII IepUO aKTyaJIM3UPYIOTCSI IPOOIEMBI BBISBICHUS OTEHLUAIBHBIX BO3MOXHOCTEH M MPEEI0B KOH-
TposbHBIX (HYHKUHIL, Hax0oKAeHHe Harbouiee 3P eKTUBHBIX METONOB U (GopM nx peanusaruu. Llenpio gaHHO-
TO MCCIIENOBAHUS SBISIETCS IIEPBOCTEIICHHOCTh MIPOOJIEMbI KOHCTHTYIIHOHHO-TIPABOBOTO PETYJIMPOBAHUS UH-
CTUTYTa TOCYIAapCTBEHHOTO KOHTPOJISI B COBPEMEHHEIH Iepro. B pesynbrare anammsa conepxkanus Koncru-
TYIUX ¥ OOMIMPHOTO KPYyra MCTOYHHUKOB BBIIBICHO, 4TO B KOHCTHTYINH rOCyJapCTBEHHBIH KOHTPOJIb peria-
MCHTHPOBAH B 00mel abCTpakTHO-CHCTEMaTHUecKoi (hopMe, MpOosIBISIETCS Yepe3 B3aUMOCBSI3aHHOE JICHCT-
BHE OOJIBIIOrO KOJIMYECTBA KOHCTHTYLHOHHBIX HOPM. BONPOCHI KOHCTUTYIMOHAIN3ALUKA HHCTUTYTAa TOCY-
JAPCTBEHHOTO KOHTPOJIS TECHO CBSA3aHbI ¢ KOHCTUTYLMOHHO-IIPABOBOIl noanTUKOM. [IpobneMy KOHCTHTYLH-
OHHO-TIPaBOBOH periaMeHTalMd TOCYJapCTBEHHOTO KOHTPOJISL aBTOPBI CBA3BIBAIOT C BONpPOCaMH (DYHKIHO-
HHMPOBAHHUs OCHOBHOT'O 3aKOHA rocyaapcTsa u obmiectBa. Kak mpaBuiio, KOHTpOJbHbIE (DYHKLHUU BBICTYIAIOT
HHCTPYMEHTOM, CPEACTBOM pealn3aluy (YHKIUH rocymapcra. B cTaTbe cpenaH BBIBOX O TOM, YTO KOH-
TPOJIb €CTHh TOCYAAPCTBEHHO-BIIACTHAS JEATEILHOCTD, BHIPAXKAIOMIASICS B TOM, YTO KOHTPOJIBHBIE OPTaHbI Ja-
IOT TIOJKOHTPOJIBHBIM O0BEKTaM 00s3aTeIbHBIC IS MCIOJIHEHHUS yKa3aHHUs ¥ MHCTPYKIUH II0 YCTPaHEHUIO
0OHapyXEHHBIX HEJJOCTATKOB; HHUIIMUPYIOT BOIPOC O IPHUBIEYEHUN K OTBETCTBEHHOCTH JINI, BAHOBHEIX BO
BCKPBITBIX HAPYLICHUSX.

Kniouesvie cnosa: mpaBo, KOHTPOIb, rocyaapcTBo, KOHCTHTYIHSA, KOHCTUTYIIHOHHO-TIPABOBOE PETyIHPOBa-
HHE.
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Constitutional and legal aspects of the ratio of international and domestic law

The article discusses the content and role of constitutional legal regulation of the ratio of domestic
and international law in Kazakhstan and foreign countries. The authors show the domestic and foreign
specifics of the constitutional regulation of the correlation of national and international law, different
approaches of legislators to fixing the correlation of domestic and international law in the Basic Laws
are indicated. The article also addresses the problems of interaction between international and consti-
tutional law. The authors highlight theoretical and practical issues related to the incorporation of in-
ternational law into the legal systems of states by the Constitutions of foreign countries and
the Republic of Kazakhstan. Based on the comparative legal analysis, the features of fixing the corre-
lation of domestic and international law in the constitutions of foreign countries are revealed.
The issues of fixing the norms of general international law and international treaties in the Constitu-
tions of various countries are also considered. Conclusions have been made, in particular, that the
Constitution of the Republic of Kazakhstan as a whole is in line with global trends in the development
of constitutional law, due to universal globalization and internationalization of law; about the need for
further scientific development of theoretical and practical issues relating, for example, to the concept
and content of universally recognized principles and norms of international law, their place in the hi-
erarchy of legal systems of states. As one of the directions for further improvement of constitutional
legislation, a proposal has been formulated to include in the constitutional and legal law provisions on
universally recognized principles and norms of international law on human rights.

Keywords: Constitution, constitutional legislation, the ratio of domestic and international law, legal
system, priority of the Constitution.

Introduction

A huge impact on the global constitutional processes is exerted by modern international political and
economic realities caused by globalization, leading to the convergence of various legal systems, their active
interaction and interpenetration.

The international community has formed a universal concept of human rights, the respect of which is
elevated to the level of generally recognized principles of international law. This makes it obligatory for all
states to observe and guarantee historically achieved human rights standards, which is a priority area for the
common interests of the international community. Human rights are the main criterion for a democratic state.
They are the basis of politics in relations with other states and with the entire world community. The interna-
tionalization of the human rights problem led to its development from the internal affairs of the state into a
factor in international politics and law, into recognition of international jurisdiction on human rights issues.

The Constitution of the Republic of Kazakhstan establishes that international treaties ratified by the Re-
public have primacy over its laws (Article 4, Part 3), states that the people adopt the Constitution, wishing to
take a worthy place in the world community (preamble) [1], thereby emphasizes the commitment of Kazakh-
stan to universal values.

Human rights are recognized by the entire international community as a universal human value. This
implies the adoption by the states of a coordinated policy regarding the observance of the standards of indi-
vidual rights and freedoms, the creation of special international bodies to monitor the observance by states of
human and civil rights and freedoms.

One of the important regularity of the development of modern law is to deepen the interaction of inter-
national and domestic law. The deepening interaction of international and internal law determines the inter-
nationalization of domestic law, making up one of the main trends in the development of law in the twenty-
first century [2; 115].

Internationalization of law can be understood as the convergence of the principles of law and national
legislations, the deepening of the mutual influence of various legal systems. New world economic and social
conditions dictate the need for compatibility of the legal systems of various states and their interaction with
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each other. This is achieved, first of all, by recognizing the priority of international law over domestic, as
well as the intensive change in domestic law under the influence of international.

Methods and materials

In the study of the topic of a scientific article were used: comparative legal, logical and legal, historical,
systemic and structural, as well as special legal methods of interpretation of legal norms.

Results

The meaning and place of international norms in the legal system of Kazakhstan is determined by the
provisions of the Constitution. The Constitution of the Republic of Kazakhstan is a document that incorpo-
rates all the most valuable, democratic, humane, which is contained in universally recognized international
legal acts [3; 84].

In accordance with paragraph 2 of Art. 4 of the Basic Law of Kazakhstan, the Constitution has the
highest legal force and direct effect throughout the territory of the Republic of Kazakhstan. Laws and other
legal acts adopted in Kazakhstan cannot contradict it.

According to Art. 12 of the Constitution of the Republic of Kazakhstan, human rights and freedoms be-
long to everyone from birth, are absolute and inalienable (paragraph 2), human rights and freedoms in the
Republic of Kazakhstan are recognized and guaranteed in accordance with the Constitution (paragraph 1).

The 1995 Constitution of the Republic of Kazakhstan has included international treaty obligations of
the Republic in the system of law in force on its territory (Article 4, paragraph 1 of the Constitution); recog-
nized the priority of international treaties ratified by the Republic over its laws; proclaimed that the proce-
dure and conditions for the operation of international treaties to which Kazakhstan is a party are determined
by the laws of the country; provided for the publication of all laws, international treaties to which the Repub-
lic is a party (Article 4, Clause 3 of the Constitution of the Republic of Kazakhstan).

The 1995 Constitution of the Republic of Kazakhstan established that Kazakhstan respects the princi-
ples and norms of international law, pursues a policy of cooperation and good neighborly relations between
states, recognizes their equality and non-interference in each other’s internal affairs, and the peaceful resolu-
tion of disputes (Article 8).

Article 54, part 1, paragraph 7 of the Kazakhstan Basic Law stipulates that the Parliament, in a separate
meeting of the Chambers, by sequential consideration of issues, first in the Majilis and then in the Senate,
adopts constitutional laws and laws, including ratifies and denounces international treaties of the Republic.

The Russian Constitution in Art. 15 part 4 has stated that universally recognized principles and norms
of international law and international treaties are an integral part of its legal system. If other rules are estab-
lished by an international agreement than are provided by law, then the rules of the international agreement
shall apply [4].

Thus, the Constitution of the Russian Federation includes universally recognized norms and principles
of international law and international treaties of the Russian Federation in the national legal system. Howev-
er, it does not establish a hierarchy of these acts within the legal system itself. In part 4 of Article 15 of the
Constitution of the Russian Federation refers only to the priority of the rules established by the international
treaty of the Russian Federation over the rules stipulated by law.

The modern constitutional process is characterized by active integration processes in the field of inter-
action between international and domestic law. The interpenetration of the institutions of international and
national law, including constitutional law as a special kind of domestic law, have two aspects: 1) the ratio of
international and domestic law; 2) the assignment of part of sovereign state powers to supranational organi-
zations [5; 38].

In connection with the internationalization of many areas of public life, the strengthening of integration
processes, the establishment of international human rights standards and the international protection of these
rights, there is an increase in the use of such sources of constitutional law as international legal acts — trea-
ties, conventions, declarations, and acts of supranational organizations (EU) relating primarily to human
rights.

As known, the norms of international law operate in a space that is regulated to varying degrees by the
norms of domestic law. In this case, competition of norms and conflicts of application of law may arise. For
objective and subjective reasons, the norms of national legislation can more adequately approach the regula-
tion of specific legal relations than the norms of international law. This may be due to various kinds of fac-
tors: features of national development, historical traditions, a more perfect mechanism for regulating the
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norms of national law due to its later adoption, etc. Therefore, the question of the incorporation of a particu-
lar norm of international law into domestic law should be decided individually, with reference to each specif-
ic legal act. At the same time, the national legal system should establish such general mechanisms in order to
avoid possible conflicts and various approaches to regulating homogeneous legal relations.

Two main positions on this issue can be distinguished. The founder of the first approach is H. Kelsen.
Its essence lies in the rule of international law, after which follow the norms of the Constitution, then the
norms of constitutional law, after them — laws, etc. Another approach involves the primacy of the Constitu-
tion in relation to universally recognized norms and principles of international law.

The constitutions of many foreign states enshrine the principle of supremacy of international law
over domestic law. For example, Article 5 of the 1991 Constitution of the Republic of Bulgaria establishes:
«International treaties ratified in the constitutional order, promulgated and entered into force for the Republic
of Bulgaria, are part of the domestic law of the country. They have priority over those norms of domestic law
that contradict them» [6].

The Constitution of the French Republic in Section VI «On International Treaties and Agreements»
states that treaties or agreements duly ratified or approved have force exceeding the force of domestic laws
from the moment of publication, subject to the application of each agreement or contract by the other party
(Article 55) [7].

The Constitution of Spain proclaimed that international treaties lawfully concluded and officially pub-
lished in Spain form part of its domestic law. Their provisions may be repealed, amended or suspended only
in the manner specified in the treaties themselves, or in accordance with the general rules of international law
(Article 96/1) [8].

In accordance with the Dutch Constitution, international treaties are considered directly applicable law
and take precedence over national law. So, according to article 93 of the Dutch Constitution, the provisions
of international treaties and acts of international organizations, which are general regulatory and binding on
all persons, are subject to application only after their publication [9].

Recognition of the priority of international law over domestic law has found expression in the Constitu-
tion of the Russian Federation. Part 4 of Art. 15 of the Constitution states that «universally recognized prin-
ciples and norms of international law and international treaties of the Russian Federation are an integral part
of its legal system. If other rules are established by international treaties of the Russian Federation than those
provided by law, then the rules of the international treaty shall apply» [4].

At the same time, provisions are increasingly being included in the constitution of foreign countries
aimed at creating a mechanism to ensure compliance of international treaties with the national constitution at
the stages of their conclusion, ratification and enforcement. Thus, the Spanish Constitution also determines
that in order to conclude a number of international treaties or agreements, state bodies must first obtain the
permission of the General Cortes, including treaties or agreements affecting the amendment or repeal of any
law or the adoption of legislative measures for their execution (Art. 94/1) [8].

Constitution of the Republic of Poland in Art. 89 part 1 contains a provision stating that «ratification by
the Republic of Poland of an international treaty and its denunciation require the prior consent of the Sejm
expressed in law, if the treaty concerns: 1) peace, union, political agreements or military arrangements;
2) civil freedoms, rights or obligations enshrined in this Constitution; 3) membership of the Republic
of Poland in an international organization; 4) significant burden of the state financially; 5) issues regulated
by law, or those on which the Constitution requires the publication of a law. «In Art. 90 part 1 provides that
the Republic of Poland may, on the basis of an international agreement, transfer to the international organiza-
tion or international body the competence of public authorities in certain cases [10].

Many new foreign constitutions contain a provision that the conclusion of a treaty that includes rules that
are contrary to the constitution can take place only after a corresponding review of the constitution. For exam-
ple, the Spanish Constitution of 1978 contains the norm that «the conclusion of an international treaty contain-
ing provisions contrary to the Constitution must be preceded by a review of the latter» (Article 95 of the Span-
ish Constitution) [8]. This provision is followed by states in which it is not constitutionally fixed.

The French Constitution finds expression the idea of harmonizing national sovereignty with the provi-
sions of an international legal act or treaty. The constitution expressing the sovereignty of the state contains
a list of treaties and agreements that can be ratified or approved only on the basis of law. If the Constitutional
Council declares that any international obligation contains provisions that are contrary to the Constitution,
then permission to ratify or approve it can be given only after the revision of the Constitution (Arti-
cle 54) [7].
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The provisions on the interaction of the two legal systems of domestic and international law were en-
shrined in the Constitutions of the Federal Republic of Germany, Austria, Portugal, Italy. So, the Federation
can legislatively transfer the supreme power to interstate institutions (Article 24/1 of the Basic Law of Ger-
many); general rules of international law are an integral part of Federation law, they have precedence over
laws and directly generate rights and obligations for residents of the federal territory. Article 25 of the Ger-
man Basic Law states that «universally recognized norms of international law are an integral part of federal
law. They take precedence over laws and give rise to rights and obligations directly for persons residing in
the territory of the Federation [11].

According to article 9—1 part 1 of the Austrian Constitution, «universally recognized norms of interna-
tional law act as an integral part of federal law», and part 2 of this article says: «Based on a law or a state
agreement, certain sovereign rights can be transferred to interstate institutions and their bodies» [12].
In accordance with article 10, part 1 of the Italian Constitution, «the rule of law of Italy is consistent with
generally recognized norms of international law» [13].

The Constitution of the Netherlands allows the approval of an agreement that is in conflict with the
Constitution, but this decision can be made not by ordinary, but by a qualified majority of 2/3 of the compo-
sition of the chambers of the General States (Article 91 of the Basic Law (Constitution) of the Kingdom of
the Netherlands) [9].

Foreign legislation also establishes the possibility of parallel application of international law and na-
tional law. For example, the Portuguese Constitution of 1976 establishes that the unconstitutional in terms
of substance or form nature of international treaties, does not impede their observance by Portugal. Thus,
Article 277 part 2 of the Constitution of Portugal establishes: «Organic or formal unconstitutionality of inter-
national treaties does not prevent their application in the domestic legal system of Portugal...» [14].

In contrast to the above, new constitutions, the basic laws adopted at an earlier stage of development
differently regulate the issue of the correlation of international and national law. So, article 6 of the US Con-
stitution, adopted in 1787 and still in force, establishes the priority of the US Constitution and laws through-
out the country, however, along with treaties concluded by the federal government [15]. Thus, the US Con-
stitution sets its standards above the treaties. Moreover, this norm has been repeatedly confirmed in decisions
of the US Supreme Court [16; 14].

With regard to international treaties, the Constitutions of many foreign countries establish the priority
value of an international treaty in influencing domestic relations, an international treaty is included as an in-
tegral part of the country's legal system. For example, the US Constitution proclaimed an international treaty
part of the country's law. Section 6 also provides that «this Constitution and the laws of the United States
issued to enforce it, as well as all treaties concluded or to be concluded by the United States, are the highest
laws of the country, and judges of each state are required to comply with them, at least in the Constitution
and laws of individual states there were conflicting resolutions» [15].

The domestic law of foreign states makes a distinction between existing generally accepted principles
and norms of international law in the form of custom, on the one hand, and treaties on the other. The general-
ly recognized principles and norms of international law in the manner of general transformation are included
in the internal law of the country. Because of their universality and the objective need for their conflict with
national law, they rarely arise. Therefore, states pay particular attention to the status of treaty norms in na-
tional law [17; 226].

US litigation puts customary international law below law. So, the decision of the US Supreme Court in
the case of «Packbot Havana» (1900) established that customary international law is part of the country's law
for the application by the courts, «unless there is an international treaty or other normative act of the execu-
tive or legislative branch or court — solution». U.S. courts still adhere to this rule. As you can see, ordinary
rules are even inferior to judicial decisions, case law [16; 12—13].

The question of ordinary rules in the new legal systems of Europe is being resolved in a different way.
In Germany, the norms of general international law are not only included in the law of a country, but also
prevail over laws. In Holland, all customary international law is applicable. Article 8 of the Portuguese Con-
stitution establishes: «the norms and principles of general or customary international law are an integral part
of Portuguese law» [14].

The Russian Constitution established the special status of universally recognized principles and norms
of international human rights law. So in article 17 part 1 of the Basic Law of the Russian Federation it is
stipulated: in the Russian Federation the rights and freedoms of man and citizen are recognized and guaran-
teed in accordance with generally recognized principles and norms of international law and in accordance
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with this Constitution. Thus, universally recognized principles and norms of international law in the field of
human rights are put in a priority position before the Constitution of Russia [4].

In constitutional law, references to international legal documents are also practiced, as a result of which
such acts acquire legal force. Similar references can be found in the Portuguese Constitution: «The provi-
sions contained in the Constitution and laws concerning the fundamental rights of citizens must be interpret-
ed and in accordance with the Universal Declaration of Human Rights» (article 16) [14].

In some foreign countries, an international legal act cannot be a source of national law, including con-
stitutional law. Its application requires implementation, that is, the publication of the corresponding law
(for example, the Constitution of India, Malaysia). Thus, according to Article 76 par.1 a) of the Constitution
of Malaysia, the Parliament may adopt laws with the aim of fulfilling an agreement, agreement or convention
between the Federation and another state, a decision adopted by an international organization of which the
Federation is a member [18]. In accordance with Article 253 of the Constitution of India «Legislation for the
Implementation of International Agreementsy», Parliament has the right to issue any law in respect of all or
any part of the territory of India in connection with the implementation of any contract, agreement or con-
vention with any other country or countries or any decision adopted by an international conference, interna-
tional association or other body [19].

Discussion

Globalization makes certain changes in the content of a political function from the point of view of the
state’s obligation to provide optimal conditions for the comprehensive and most complete development of
the institutions of democracy and democratic management of society. It should be agreed with
prof. LI. Lukashuk is that in our time there is a globalization of democratic values. Democracy is recognized
as a principle of universal significance. The right to it becomes a global law, which will be increasingly sup-
ported by the international community as a whole [20; 23]. International law encourages the democratic or-
ganization of state power. These norms are consistently implemented in the Constitution of the Republic of
Kazakhstan [3; 81].

Speaking about the impact of international law on national legislation, it should be taken into account,
as G.S. Sapargaliev emphasizes, that the norms of international law did not take shape on their own, but in-
corporated the most progressive legislation of various countries on state and legal construction. Now these
norms in a new quality, expressing not the will of the peoples of individual countries, but the combined will
of peoples represented by the advanced international public, are again returning to individual states [3; 77].

In this regard, we will consider the issue of the concept of «generally recognized principles and norms
of international law». According to the Russian scientist I.I. Lukashuk, the basic principles of international
law are understood as socially determined generalized norms, ideas that reflect the characteristic features of
the regulatory system and its main content [16; 82]. In accordance with the position of this author, at a cer-
tain stage of social development, these ideas, which previously existed in the form of moral and political
doctrines, were enshrined in the UN Charter and international legal acts developing it [16; 83].

A.N. Talalayev singles out universally recognized norms in international law, that is, such norms that
are officially recognized by all or almost all states, regardless of their social structure, as universally binding.
He defines the universally recognized principles of international law as the most important general, univer-
sally recognized, peremptory norms of international law [21; 5]. V.G. Boyarshinov claims that «the signifi-
cance of universally recognized principles and norms of international law lies precisely in the fact that they
are created by the international community as a whole and become binding on all states» [22; 60].

According to international practice, the state can not invoke the constitution to justify failure to fulfill
international obligations. This principle was enshrined in 1932 in the decision of the Permanent Court of In-
ternational Justice in the case «Treatment of Polish citizens in Danzigy [16; 14]. This provision has also been
enshrined in the norm of the Constitution of the Republic of Kazakhstan, which refers to the mandatory na-
ture of international treaties concluded by Kazakhstan for Kazakhstan.

An analysis of the content of the constitutions of foreign countries shows that, despite the existing dif-
ferences of a national, historical nature, the processes of rapprochement of the constitutions of different
countries are obvious in a substantial sense. It is important to note, as prof. K.K. Aytkhozhin, that foreign
constitutions, mainly reinforcing the primacy of international law in relation to domestic law, do not say, like
paragraph 1 of Article 4 of the Constitution of the Republic of Kazakhstan, the primacy of international law
in relation to the constitutions themselves [5; 38]
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The literature often expresses the opinion that the constitutions of some states recognized the primacy
and direct effect of international law. In this regard, prof. I.I. Lukashuk rightly notes that this is not entirely
true: the Constitution did not recognize the alleged primacy of international law, but established it them-
selves [17; 224].

Issues of defining the concept and establishing the normative content of «universally recognized princi-
ples and norms of international law» cause numerous disputes among specialists in international law.
The interpretation of the concept of «universally recognized principles and norms of international law» in the
domestic legal system should take into account the particularities of the international legal system. At the
international level, in international legal literature, the concept of «generally recognized principles of interna-
tional law» means general customary international law.

The priority of the norms of ratified international treaties in the Republic of Kazakhstan in relation to
the conflicting rules of the law is quite clearly defined by the Constitution, while the hierarchical position of
«generally recognized principles and norms of international law» in the legal system of many states, includ-
ing Kazakhstan, is controversial. What meaning should be given to the expression «universally recognized
principles and norms of international law»? Understanding the generally recognized principles and norms of
only international legal customs, in our opinion, is incorrect, since international legal customs is only one
form of expression of international law. The generally recognized principles and norms of international law
have another form of expression — international treaties.

The generally recognized principles and norms of international law are the most significant rules of
conduct. Many of them are imperative, which determines their special place in the hierarchy of international
legal norms.

Given the importance of the problem of ensuring human rights and freedoms prof. V. Kartashkin ex-
pressed a proposal on the development and adoption of a Resolution by the UN General Assembly
«On the Rule of International Law», in which it should call on all states of the world to recognize the priority
of international law over domestic law. In this case, the author believes, basic human rights and freedoms
will be universally recognized and will be protected everywhere [23; 85].

The Constitution of the Republic of Kazakhstan in the field of human rights is fully based on universal-
ly recognized norms of international law. At the same time, it would be advisable to consider strengthening
the legal status of this category of norms and including in the content of the Basic Kazakhstan Law the pro-
vision that the rights and freedoms of man and citizen in the Republic of Kazakhstan are recognized and
guaranteed in accordance with generally recognized principles and norms of international law and in accord-
ance with the Constitution, similar to the provision of the Russian Constitution.

Conclusions

Analysis of legal regulation and theoretical approaches to the content of the principles of electoral law
allows us to distinguish their essential characteristics and types. Free elections are based on a conscious ex-
pression of will, transparency and openness of elections. Under the condition that all principles of electoral
law are observed, the results of the expression of will in the elections are reliable, and the elected authorities
are legitimate. International treaties are a source of guarantees of electoral rights of citizens, establishing
general principles, conditions for their implementation, as well as obliging states to provide the necessary
legal remedies.

Globalization dictates the need for all states to provide optimal conditions for the comprehensive and
full development of democratic institutions. The interaction of international and domestic law systems is due
to the objective nature of the mutual influence and dependence between the foreign and domestic policies of
each state, the development trends of the world community as a whole, and the fact that states are the crea-
tors of both national and international legal norms [24; 79-80].

An analysis of the content of the constitutions of foreign countries and the Basic Law of Kazakhstan
shows that the Constitutions reflect progressive trends in the development of constitutional law, including the
provision of international law with priority over domestic laws. The solution of the issue of primacy and di-
rect effect of international law is in the competence of national law. Constitutional law is the basis of the le-
gal system of the state. The norms of the Constitution have the highest legal force in the system, the primacy
in relation to all other norms.

In some foreign countries, an international legal act cannot be a source of national, including constitu-
tional, law. its application requires the publication of the relevant law. In another group of states, ratified in-
ternational treaties form part of domestic law and, therefore, their provisions have a direct effect. In the latest
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constitutions of a number of countries, there is a direct indication that the relevant international human rights
instruments are part of domestic law.

In the development of the interaction of constitutional and international law, two important trends can
be distinguished: firstly, the recognition of universally recognized principles, norms and standards of interna-
tional law, primarily in the field of human rights, and secondly, the recognition of the priority of internation-
al law in the country's legal system.

There is a need for further scientific development of theoretical and practical issues regarding the con-
cept and content of universally recognized principles and norms of international law, standards of democra-
cy, determining their place in the hierarchy of national legal systems.

The Constitution of the Republic of Kazakhstan is the legal basis for the formation of national legisla-
tion focused on universally recognized norms of international law. Domestic Basic Law as a whole corre-
sponds to the world trends in the development of constitutional law, due to the general globalization and in-
ternationalization of law. The Constitution of Kazakhstan laid a good foundation for the improvement of the
legal system of the country, including taking into account international law. In order to give special status to
the universally recognized principles and norms of international law on human rights and freedoms, it would
be possible to include in the Constitution of the Republic of Kazakhstan the provision that the rights and
freedoms of a person and a citizen in the Republic of Kazakhstan are recognized and guaranteed in accord-
ance with generally recognized principles and norms of international law and in accordance with Constitu-
tion.

The globalizing world in its legal development is characterized by two interconnected processes: the in-
ternationalization of domestic regulation, especially in the humanitarian sphere, and the tendency to constitu-
tionalize international relations. The trend of constitutionalization of international relations reflects the natu-
ral processes of formation along with the national also transnational (regional, continental and even global)
constitutionalism, the legal basis of which are peremptory norms of international law, which have been uni-
versally recognized [25; 6].
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®.A. EpxanoBa, M.1O. A6raknumoBa

MemJieKeTIMLTIK 7KIHe XaJbIKAPAJIBbIK KYKBIKTAPAbIH
apaKkaTbIHACTAPbIHBIH KOHCTHTYUSVIBIK-KYKBIKTBIK acleKTiiepi

Makanana Kasakcrannarsl jxoHe LIET eleperi MEMIICKETIIIIK KOHE XaIbIKapaJIbIK KYKbIKTBIH apaKaTbHACHIH
KOHCTUTYLMSUIBIK ~ KYKBIKTBIK DETTEYAIH Ma3MyHbl MEH pelli KapacThIpbUFaH. ABTOpJap YITTBIK JKOHE
XaJbIKapaJbIK KYKBIKTBIH apaKaThIHACHIH KOHCTUTYIIMSUIBIK PETTEYIIH OTAHIBIK XKOHE MIETETK epeKIIeNiKTepiH
xepcereni, Herisri 3ammapmarbl imKi JKOHE XaJbIKApPAIBIK KYKBIKTBIH —apaKaTBIHACHIH OeKiTyneri 3aH
LIBIFAPYIIBUIAPABIH  OPTYPJl TOCUIEpiH alKpIHOaiabl. Makaiaga, COHBIMEH Karap, XaJbIKapaiblK IKOHE
KOHCTUTYIVSUIBIK  KYKBIKTBIH ©3apa OpeKeTTecy Moceselepi KOpCeTUIreH. ABTOpiap MIeT eNIEepHiH >KoHe
Kazakcran Pecry6mmkacbiabiH  KOHCTHTYIMSUIADBIMEH  XalIBIKAPATIBIK KYKBIK HOPMallapblH MEMJICKETTEPIiH
KYKBIKTBIK JKYHelepiHe eHri3yMeH OaiyIaHbICTbl TCOPHSUIBIK JKOHE TOXKIpHOEiK Moceselnepre Hazap aynapajbl.
CaslbICTHIPMANIbI-KYKBIKTBIK  Talfay HEri3iHAe LIeT eAepAiH KOHCTUTYLMsUIApbIHAA MEMIICKETIIITK JKoHEe
XaJIbIKapaJblK KYKbIKTBIH apaKaTbIHACHIH OEKiTy epeKIIeNKTepi KapacThpbUlIbl. JKoHE e JKaJIIbl XaIbIKapabIK
KYKBIK IeH XaJIbIKapaJibIK [IapTTap/IbIH HOPMAIAphIH SPTYPIIi eIepAiH KOHCTUTYLHSUIApbIHAa OSKITy Macenesepi
seprrenred. Kasakcran PecryGnmkachiblH KOHCTHTYLMSICHI JKaimbiFa Oipaeil skahaHoaHy MeH KYKBIKTHIH
HHTEPHALMOHATM3ALMSAChIHA OAMIaHBICTHl KOHCTUTYLHSUIBIK KYKBIKTBI JaMBITY/IBIH OJEMIK TeHICHIUsIIApbIHA
ColiKeC KEeNETIHAIr; XallbIKapablK KYKBIKTBIH JKalIbFa Oipell TaHbUFAH KaruIauapbl MEH HOpMalapbIHBIH
TYCIHITNI MEH Ma3MyHbBIHA, OJIApABIH MEMJICKETTeP/iH KYKBIKTHIK JKYHeNepiHiH HepapXisChIHIAFbl OpHBIHA
KaTBICTBl TEOPHUSUIBIK JKOHE TKIPHOENK CypakTapbhIHBIH opi Kapaid FhUIBIMH JaMBITY KKETTUIr >KeHiHIe
KODBITBIHIBI JKacanFaH. KOHCTHTYLHMSUIBIK KYKBIKTBI OJZIaH opi JKeTUIAipyxaiH OarbITrapbiHBIH Oipi periHzie
KOHCTUTYLMSUIBIK-KYKBIKTBIK 3aHHAMara a/ilaM KyKbIKTapbl Typajbl yKairbira Oipieil TaHbUIFaH Karuzaaap MeH
HOpMaJ1ap TypaJbl €peKeNep/ii €Hri3y Typasibl YChIHBIC JKAcalFaH.

Kinm ce30ep: KoHCTUTYUHS, KOHCTUTYUMSUIBIK-KYKBIKTBIK 3aHHAMA, MEMJICKETILIUTIK JKOHE XallbIKapasibIK
KYKBIKTBIH apaKaTbIHACHI, KYKBIKTHIK JKYiie, KOHCTHTYIMSHBIH OaCHIMIBIFBL.

@.A. EpxanoBa, M.}O. AGnakumoBa

KoHCTHUTYHIMOHHO-TIPABOBbIE ACNIEKTHI COOTHOILIEHUS
BHYTPHUIOCY1apPCTBEHHOI0 U MEKAYHAPOIHOI0 NpaBa

B cratee paccMOTpeHBI colepiKaHUE U POJIb KOHCTUTYLHOHHO-IIPABOBOIO PEryIHMpPOBaHMs COOTHOLICHUS
BHYTPHUTOCYAAPCTBEHHOTO M MEXAyHapOoIHOTO npaBa B Ka3axcrane n 3apy0eKHBIX CTpaHax. ABTOpaMH II0-
Ka3aHa OT€YeCTBEHHaAs M 3apyOekHas crenu(prKa KOHCTUTYIIMOHHON perslaMeHTallul COOTHOIICHHS HaIHo-
HaJIBHOTO U MEX/yHapOIHOTO IpaBa, 0003HAUEHBI pa3iIMYHbIEe MOAXO/AbI 3aKOHOJATENeH K 3aKPEIIIEHHIO CO-
OTHOILEHUS] BHYTPEHHETO U MEXKAyHapoaHOro npaBa B OCHOBHBIX 3akOHaX. B cTaThe 3aTPOHYTHI TaKXkKe MPO-
611eMBI B3aMMOJICHCTBHS MEKAYHAPOIHOTO M KOHCTHTYIIMOHHOTO NpaBa. ABTOpaMHU OCBEIIEHBI TEOpPETHYE-
CKHM€ M TMpaKTUYECKHE BOMPOCHL, CBA3aHHbIE C BKIOYeHHEM KOHCTUTYynMsIMH 3apyOeXHBIX CTpaH
u Pecrry6nukn KazaxcraH HOpM MeXIyHapoJIHOTO NpaBa B IMpPaBOBBIE CHCTEMbI rocynapcTB. Ha ocHose
CPaBHUTEJIHHO-IIPABOBOTO aHAIN3a PACKPBITEI OCOOEHHOCTH 3aKPEIUICHUS! COOTHOIICHUSI BHYTPEHHETO U Me-
JKJTyHapOJHOTO NPaBa B KOHCTHTYIHMSX 3apyOeXHBIX cTpaH. M3ydeHBl BOIPOCHI 3aKpeIUIeHHs HOpM OOIIEero
MEXIYHapOJHOIO IIpaBa U MEKAYHAPOAHBIX 10roBopoB B KoHcTUTylusax pa3iuuHbIX cTpaH. ClenaHbl BbI-
BOJIBI, B 9aCTHOCTH, 0 ToM, uyTo Koncrurymus PecnyOmuku KasaxcraH B elOM COOTBETCTBYET MHPOBBIM
TEHJICHIUSIM Pa3BUTHS KOHCTUTYI[MOHHOTO TpaBa, 00yCIOBIEHHBIM BceoOleil riobanusanyeil 1 UHTepHa-
LUOHATHM3aluel MpaBa; 0 HEOOXOAUMOCTH NaibHEHIell HaydyHOH pa3pabOTKU TEOPEeTHYECKUX W IpaKTHUde-
CKHMX BOIPOCOB, KaCalOIIUXCS, HApUMep, MOHATUS U COAEPHaHHs OOIIENPHU3HAHHBIX MPUHIIUIIOB U HOPM
MEX[yHapOAHOTO TpaBa, UX MECTAa B HEPAPXUHU NPABOBBIX CHUCTEM rocyaapcTB. B kadecTBe ogHOrO M3 Ha-
TIPaBJICHUH JaJbHEHIIEro COBEPUIEHCTBOBAHUS KOHCTHTYIIMOHHO-TIPABOBOIO 3aKOHOAATENECTBA chopMyim-
POBaHO NPEITIOKEHNE O BKIIOYEHNH B KOHCTHTYIIMOHHO-IIPAaBOBOE 3aKOHOAATEIBCTBO ITOJIONKEHHs 00 o01e-
MIPU3HAHHBIX IPUHIUIAX U HOPMaX MEXyHapOJHOIO IpaBa O IpaBax 4elIOBEKa.
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Kniouesvie cnosa: KoHCTUTYIMS, KOHCTUTYIIMOHHO-IIPABOBOE 3aKOHOIATEIBCTBO, COOTHOLIEHHE BHYTPHIO-
CYAApCTBEHHOTO M MEXIyHapOoIHOTO0 MpaBa, MpaBoBas cucTema, npuoputer Koncturynun.
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Problems of increasing the efficiency of the parliamentary
control mechanism in the Republic of Kazakhstan

The article analyzes the problems of organizing parliamentary control in the Republic of Kazakhstan.
Based on the analysis of modern research in the Republic of Kazakhstan and foreign countries, relevant issues
of the formation and development of this legal institution have been raised. The authors of the article substan-
tiated conceptual provisions. Parliament has a complex multifunctional mechanism for effective control.
The analysis is based on two fundamental conceptual principles in the interpretation of parliamentary control.
Firstly, parliamentary control as a system of norms aimed at checking and evaluating the activities of execu-
tive bodies, with the possible application of sanctions. Secondly, parliamentary control is a set of measures
that allows initiating the resignation of the government. The principle of democracy is the initial category of
parliamentarism. The central category of parliamentary law theory is the principle of separation of powers.
The main functions of the Parliament are updated: legislative, representative, control. The article formulates
the main conclusions and presents options for improving the effectiveness of the mechanism of parliamentary
control in the Republic of Kazakhstan. One of the main conclusions of the study is the conclusion that a law
is needed in the republic that would regulate and intensify the activities of the Parliament in such aspects as
appeal to procedural forms of control such as interpellation with its ability to apply political sanctions, a reso-
lution of censure, a parliamentary investigation of official crimes persons entailing their resignation, etc.

Keywords: law, parliament, deputy, control, parliamentary control, state.

Introduction

The transformations taking place in the life of society in recent years have been accompanied by the re-
form of the system of state control of the sphere of production, social and political life of society.
The importance of state control is growing in connection with the need to comply with the foundations of the
constitutional system, enshrined in the Constitution of the Republic of Kazakhstan: the principles of democ-
racy, separation of powers, human and civil rights and freedoms. The increasing role of state control re-
quires, first of all, the pursuit of a unified policy in the field of state control based on constitutional princi-
ples. Of great importance is the problem of developing mechanisms for monitoring the socio-economic de-
velopment of the country in a variety of forms of ownership and a market economy. Of particular relevance
are the constitutional and legal foundations and principles of development of the state control system,
the identification of potential opportunities and limits of control functions, finding the most effective meth-
ods and forms of their implementation.

The obligatory attributes of the modern state of law are, as life practice shows, two types of control in the
management of the state — democratic, or democratic, and state. Democratic control is based on the activities
of public structures and organizations aimed at protecting the rights and interests of citizens from arbitrariness,
various kinds of abuses committed by authorities. It is an inherent way to realize the independence and sover-
eignty of the people — the only one in the country, as the Constitution of the Republic of Kazakhstan states,
the source of state power. By delegating power to state bodies, he at the same time exercises control over the
executive structures of the state through public associations and formations. And as it is rightly noted, in many
developed countries it is perceived as the most important problem and direction of legitimizing state power.
In the context of the theory of parliamentary law as a sub-branch of constitutional law, considerable attention is
paid to the concept of parliamentary control, the essence, forms and order of its organization, its role in the sys-
tem of state control and, more broadly, in the process of exercising state power.

Materials and methods
The methodological basis of the study is the dialectical method, as well as the ideas presented in the

works of philosophers, legal theorists, the concepts of modern domestic and foreign scientists, devoted to the
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problems of improving the functioning of the parliamentary control institution in the Republic of Kazakh-
stan. The following research methods were used in the work: system-structural method, analysis and synthe-
sis methods, formal legal method, comparative legal method, historical method, sociological method, legal
modeling method.

Discussion

The analysis of the theory and practice of parliamentary control manifests the presence of a whole of
two fundamental conceptual attitudes in the interpretation of this type of control. The first, the most com-
mon, postulates parliamentary control as a system of norms aimed at regulating the procedure for conducting
and verifying the activities of executive bodies, as well as evaluating these activities with the possible appli-
cation of sanctions — a vote of no confidence, a resolution of censure, impeachment, etc. The second instal-
lation, more categorical, imperative, perceives parliamentary control as a set of measures, «allowing the
chambers of Parliament to form an opinion on the activities of the government and overthrow it in case of
non-compliance with current policies». This view is characteristic of the French, their researchers. This is
natural, since it is precisely this state that has gained in history the fame of an adherent to the idea of
democracy. It is no accident that the French Constitution enshrines the maxim of Lincoln as a priority princi-
ple: «The rule of the people, by the will of the people and for the people» (Article 2, Section 1).

Parliamentary control is the prerogative of the activities of the legislative branch of government — the
Parliament and its chambers. Legislative power is actualized by such thinkers as John Locke,
S.-L. Montesquieu, J. -J. Russo, T. Hobbes, 1. Kant et al. The legislative branch has gained effective force in
our time and is actively influencing modern state building and the constitutional process. The legislative
branch, through its body — the Parliament — exercises constant and active supervision over all branches of
the administration, and strictly and uncompromisingly criticizes the actions and methods of the government
and its individual members.

Parliament is able to deploy its sophisticated multi-functional mechanism through effective monitoring.
The control function is subordinated, according to V.Orlando, to the goal of constant and active supervision
by the parliament over all branches of the administration and ensuring the right of the parliamentarian to ex-
press to the government members «any desire, doubt or dissatisfaction» [1; 134]. It is also noted that parlia-
mentary control is carried out using parliamentary criticism of government actions [2; 530].
S.A. Kotlyarevsky also considered the control function to be extremely important: «In a modern state,
the parliament’s controlling activity is all the more important the more inevitable it is the strengthening
of government, which holds in its hands the threads of legislative and budgetary work» [3; 264]. The concep-
tual concepts of the theory of parliamentary control are based on the principle of democracy: «the representa-
tive component of state power is seen as an institutional form of exercising the people's will. It is public
power, with the help of which public interest is realized as a combination of state, national and public inter-
ests» [4; 137]. It is noted that «back in the Middle Ages, the idea of popular sovereignty was one of the
popular accessories of natural-legal constructions. This idea was a further formulation of the legal depend-
ence of the government on society. It postulated for the people a permanent right of control and supremacy
over power» [5; 23]. Developing the theory of democracy as a principle of parliamentarism, K.V. Aranovsky
notes: «The forms in which democracy is consolidated are different. It can be proclaimed directly.... The po-
litical image of the people — the founder, the holder of power — can be used — the text of the constitution
is preceded by a preamble, from which it follows that it was the people who established the foundations of
the political system, determined their goals and further reserves the right to control the conditions for exer-
cising power in the country [6;130]. The principle of democracyisthus the initial category of
parliamentarism.

The central category of the theory of parliamentary law is the principle of separation of powers, de-
signed to ensure the effectiveness of democracy, «this principle is democratic, it provides for such an organi-
zation of state power that can effectively identify and reflect the interests of both the majority and minorities
of the population, its various groups» [7; 5]. In the history of political and legal thought, various opinions on
this subject are embodied: the legislature should remove «people from government if they abuse their powers
or fulfill their opposition to the clearly expressed opinion of the nation» [8; 53]. The government (ministers)
must bear the consequences of not only their own violations, but also political mistakes that deprive them of
the trust of people's representatives [9; 128]. The literature also notes that parliamentary control in the mech-
anism of separation of powers is one of the types of state control: «the oldest form of control (dating back to
antiquity) is the conviction of the need for separation of state power into three branches — executive, legisla-
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tive and judicial — and assignment of these functions to state bodies independent of each other. This type of
control is designed to prevent abuse of power or the excess of power by individual state bodies and, thereby,
ultimately guarantee civil liberties.... The basic law defines the tasks and boundaries of the executive and
legislative authorities and allows them to be controlled for possible abuse» [10; 47]. A. Lafitov believes that
«along with lawmaking, law enforcement and the implementation of the rule of law in the legal management
mechanism, there exists and really operates a block of such legal means as acts of control bodies; measures
against the adoption of unlawful management decisions; measures to correct such decisions to eliminate
the consequences caused by them; preventive measures; crime prevention; compulsory performance of duty,
legal liability. The legislation establishes state legal means that give parliamentarians the opportunity to ac-
tively participate: in making managerial decisions (legislative initiative, the right to make a question, re-
quest); in the organization of the execution of decisions» [11; 32].

In the modern science of constitutional law, sufficient attention is paid to the problems of parliamentary
control; the sources define this institution. The notion of parliamentary control formulated by
M.M. Utyashev and A.A. Komilayeva deserves attention and appreciation: this is a set of various measures
carried out by the highest legislative (representative) government body to constantly monitor and verify the
activities of the system, as well as to eliminate those identified as a result such verification of violations and
prevention of possible inconsistencies [12; 30]. The authors of the textbook «Modern Parliament: Theory,
World Experience, Russian Practice» also offer a definition of parliamentary control: parliamentary control
is «a system of norms that regulates the established procedure for monitoring and verifying mainly the activi-
ties of executive bodies and aimed at evaluating these activities with the possible application of sanctions
(vote of no confidence, resolution of censure, impeachment, etc.)» [13; 81]. Leading after the legislative
powers of the parliament, modern scientists call the control function, which consists in exercising control
over the activities of the government and other supreme bodies of state power with the exception of interfer-
ence in their directly executive and administrative work [14; 386]. Considering parliamentary budget law as
part of parliamentary financial control, A. Somenkov defines its specificity: parliamentary control «by its
tasks is state control, as a form of unified state power, the source of which is the multinational people, exer-
cising their sovereignty through representation in the control system relations» [15; 31]. The wording of the
French scientists sounds more categorical and laconic: parliamentary control is a set of measures that allows
the chambers of parliament to form an opinion on the activities of the government and to overthrow it in case
of deep discrepancy with the current policy [16; 96]. E.V. Kovryakova defines parliamentary control as an
institution of law as a set of rules of law governing the established procedure for conducting, monitoring and
verifying mainly the activities of executive bodies in order to evaluate these activities and the possible appli-
cation of sanctions (vote of no confidence, resolution of censure, impeachment, etc.) [17; 137].

E.A. Solomatina summarizes: «The stability and continuity of any power system is ensured by a certain
constitutional and legal mechanism providing for a balanced balance of powers, their interdependence, and
mutual control. For this, each of them determines its own source of formation, various terms of office are
fixed, and political and legal levers are envisaged to neutralize the actions of the other. In modern conditions,
the principle of separation of powers is considered as an organizational and legal mechanism for the imple-
mentation of a unified state power as a complex phenomenon. State authorities carry out activities adhering
to a certain framework, which does not allow «checks» to go beyond, and «balances» represent powers
whose implementation neutralizes possible abuses, deviations from state bodies, representing a different type
of state power» [18; 20, 21].

In developed democracies, the principle expressed by the formula «when a people gather as a sovereign
body, all government jurisdictions ceases» has good enough reason. And this is clearly demonstrated and
demonstrated by their institutions of legislative power, representing the will of the people in a highly ade-
quate and irrefutable form. Thus, the representative function of the Parliament is leading after the legislative
one, that the control function is largely determined by the representative, that is, the nature, nature and pur-
pose of this body.

However, in countries around the world, not all of these three functions are equally involved. There are
countries where the legislative and control functions of the parliament are equally performed, and this does
not create an imbalance of the branches of government, but, on the contrary, contributes to the sustainable
and effective development of the state. There are no such precedents when the control function is overshad-
owed by the legislative, which creates a significant bias, which allows us to state the fact that the Parliament
does not have control powers and the demand for these powers. This kind of imbalance in the functionalism
of the Parliament is often a consequence of the fact that control functions are not prescribed in the Constitu-

Cepus «[lMpaBox». Ne 1(97)/2020 23



B.A. Taitorina, Z.T. Abdukarimova et al.

tion, are not fixed in special legislative acts, as, naturally, the mechanism for their implementation is not
fixed [19; 10].

So, the control function of the Parliament of the Republic of Kazakhstan has not been singled out in
separate articles of the Constitution and relevant laws, which allows some experts to talk about the lack of
parliamentary control in the country. However, a complete denial of the control activities of the Parliament is
not entirely correct and lawful. A number of his powers, both exclusive and independent, contain elements of
a control property.

These elements are included in the right of Parliament: 1) to approve the republican budget and the re-
ports of members of the Government and the Accounts Committee on monitoring the implementation of the
republican budget on its implementation; 2) take part in the implementation of the country's personnel policy
(giving consent to the appointment of senior executive officials (the Prime Minister of the Republic
of Kazakhstan, the Prosecutor General, the Republic of Kazakhstan, the Chairman of the National Security
Committee of the Republic of Kazakhstan, etc.); 3) raise the issue of dismissal President of the Republic and
submit its results to joint meetings of the chambers; 4) use the legal procedural forms of control — deputy
questions and requests, parliamentary hearings, government hour, meetings with voters, etc.

Conclusion

The powers of deputies of the parliament of the Republic of Kazakhstan contain great potential for
monitoring the activities of executive authorities, the Government, its individual members, the spending of
budget funds, other material and financial income. However, deputies and committees and commissions op-
erating within the framework of the Parliament do not fully use this potential, and if they do, they do not
maintain the control sequence and do not bring it to the end. The Parliament of the Republic of Kazakhstan
does not appeal to such procedural forms of control as interpellation with its ability to apply political sanc-
tions, a censure resolution, a parliamentary investigation of the crimes of officials, entailing their resignation,
etc. Meanwhile, the practice of foreign countries indicates the high dynamics of the application of such con-
trol measures in activities of the investigation committees, which may require any documents and materials,
call any official for interrogation, up to the head of state and in accordance with the constitution and laws on
the responsibility of state officials (on impeachment).

The factology of the activities of foreign parliaments leads to the conclusion that a law is needed in the
republic that regulates and activates the activities of the Parliament in this aspect. The law should contain the
norms of the parliamentary investigation, its procedures, create a basis for organizing investigative commit-
tees, whose competence would include, first of all, the investigation of violations of laws and other forms of
deviant behavior of senior state officials. The parliamentary investigation is one of the specific methods of
parliamentary and, more broadly, state control. A parliamentary investigation should be of a state legal na-
ture. The parliamentary investigation should be organizationally and structurally isolated from other forms
and means of parliamentary control, from other types of investigation. Only legislatively enshrined control
activities of the representative body will give the Parliament a truly representative image, which it is current-
ly deprived of.
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Kazakcran Pecny0iukacbiHAaFbl NapPJaMeHTTIK 0aKbLIay
MeXaHM3MiHIH THIMIIJIITIH apTTBIPY MaceJienepi

Maxkanana Kasakcran PecrnyOiMKachlHIarbl NapliaMeHTTIK OaKpuiay[bl YHABIMAACTBIPYABIH MAcelnenepi
tanganraH. KaszakcraH PecryOiuKachlHIaFbl KOHE LIET MEMIICKETTEp/eri Kasipri 3aMaHfbl 3epTTeysiepii
Tajggay HeriziHge OChl KYKBIKTHIK HHCTUTYTTBI KAJBIITACTHIPY MEH MJAMBITY[IBIH ©3€KTi Macelnelnepi
KapacThIpbUIFaH. Makaia aBTOPJIapbIHBIH TY)KBIPhIMAAMAIBIK epexernepi Herizaenred. [lapnameHTTiy TuimMai
GakpLIay/Ibl JKY3ere achIpyIbIH Kypaeni kKemndyHKIuMoHamasl Teriri 6ap. Tammay mapiamMeHTTIK OaKbpLIayabl
TYCIHIIpYyAeri €Ki Heri3ri TY)KbIPhIMIaMajblK YCTaHBIM Heri3iHme Oepinred. BipiHiuizeH, mapnamMeHTTIK
OaxpuIay CaHKUMSIApIbl KOJJAHY MYMKIH OOJIaThIH aTKapylbl OpraHIapiblH KbI3METIH TEKCEpyre oHe
Oaramayra OarbITTanFaH HOpMamap >XyHeci perinme. Exinminen, mapmameHTTiK Oakpulay - YKIMETTIH
OTCTaBKAachlH OacTayFa MYMKIHIIK OepeTiH Imapamap KemieHi perinzge. Xamblk OWIIri Karuaacel
napjJaMeHTapu3MHiH GacTankel caHaThbl OOJIBIT TaObUIaAbl. IlapIaMeHTTIK KYKBIK TEOPHSCHIHBIH OPTaJbIK
caHaTel OwiikTi Geyry mpuHIMII OoxibIn TaObUIambl. IlapaaMeHTTIH HETI3ri 3aH MIBFApPYNIBUIBIK, OKLUII,
Oakputay Kpi3MeTi (dyHKmsutapel) e3ekrinenmipinren. Makanaga Kasakctan PecnyOiukachiHIarsl
NapIaMeHTTiK OaKpuiay TETIiriHiH THIMAUTITIH apTThIPY KOHIHIET] YChIHBIMAAPIBIH HETI3Ti KOPBITHIHABLIAPEI
TYKBIPBIMIAJTIFAH JKOHE O3IHIIK HycKamapsl OepinreH. 3epTTeyAiH Herisri KOPBITHIHABLIAPHIHBIH 0Oipi
pecryOnukana casCH CaHKLMSUIApAbl KOJJaHy MYMKIHAIrE Oap WHTepHe/usiuus, abll Tary Kapapsl,
Jaya3bIM/IBl alaMIap/blH OTCTABKAChIHA OKENl COFAThIH KbUIMBICTAPBIH IapJIaMEHTTIK TEprey CHSKTHI
acrniexrinepae [lapraMeHTTIH KbI3METiH PETTEHTIH xoHe OelICeHIIPeTiH 3aH KaXKEeTTIiri Typaibl KOPBITHIHIBI
OOJIBII TaOBIIABL.

Kinm co30ep: KYKBIK, TapJIlaMeHT, JETyTaT, OaKplIay, MapIaMeHTTiK OaKbluIay, MEMIICKET.

b.A. Taiitopuna, 3.T. A6nykapumoBa, M.T. beiicen6aesa, JI.b. borareipera

IIpoodJiembl noBbIeHUs 3P PEeKTUBHOCTH MEXaHU3MA
NMapJaaMeHTCKOro KoHTpoJis B Pecnyoimke Kazaxcran

B craTtbe npoananm3upoBaHbl IPoOIEMBl OpraHU3alUK MapIaMeHTCKOTro KoHTpors B Pecrry6ike Kasaxcran.
Ha ocHoBe aHanM3a COBpEeMEHHBIX HcclienoBaHuii B PecriyOnuke Kasaxcran u 3apyOexHBIX rocyaapcTBax
HOJHATBI AKTYaJbHbIE BOIPOCH! (POPMHUPOBAHUS M PA3BUTHS AAHHOTO IIPABOBOTO MHCTUTYTA. ABTOPAMHM CTa-
ThbHU 000CHOBaHbI KOHLIENITYaJIbHBIC MOJIOXKEHHUs. [TapiaMeHT HMeeT CII0XKHBIH MHOTO(YHKIIMOHAIbHBIH MeXa-
HM3M OCyLIeCTBIICHHS 3P ()EKTHBHOrO KOHTPOJIS. AHAIM3 [JaH HA OCHOBE JIBYX OCHOBOIIOJIATaOIIMX KOHIEH-
TyaJIbHBIX YCTAHOBOK B TOJKOBAaHMH IIAPIAMEHTCKOTO KOHTPOJIA. Bo-nepBbIX, MapiaMeHTCKU KOHTPOJIb KaK
CHCTeMa HOpM, HANpaBICHHas Ha IPOBEPKY U OIEHKY JESATENbHOCTH HCIIOIHUTENBHBIX OpPraHOB,
C BO3MOKHBIM TIPHMEHCHHEM CaHKIWIl. Bo-BTOPHIX, MapilaMeHTCKHIT KOHTPOJIb — KOMIUIEKC Mep, MO3BO-
JSIOIIAI MHUOMMPOBATh OTCTaBKY IPaBUTENbCTBA. [IPHHIINI HApOMOBIACTHUS SBISIECTCS HCXOJHON KaTeropu-
eif mapramenTapusma. LleHTpanbHON KaTeropuei TEOpUH MapIaMeHTCKOTO IpaBa SBIISICTCS IMPHHINAI pa3je-
JICHUS BJIACTH. AKTYyaJIM3UPOBaHbI OCHOBHBIE (QyHKuMM [lapiiaMeHTa: 3aKOHOMATEIbHAS, IPEACTABUTEIbHAS,
KOHTpOJIbHasA. B crathe chopMyIMpOBaHbI OCHOBHBIE BHIBOJIBI U TIPEACTABICHbI BAPHAHTHI PEKOMEH AL 110
HOBBILICHUIO (P PEKTUBHOCTH MEXaHNW3Ma MapiIaMeHTCKOro KOHTposs B PecnyOnuke Kasaxcran. OgnuM u3
OCHOBHBIX BBIBOJIOB HCCIICJOBAHUS SBIACTCS 3aK/IIOUCHHE O TOM, YTO B peciyOinke HEOOXOIUM 3aKOH, KO-
TOPBIH OBl perIaMEHTUPOBA M aKTHBH3HPOBAJT AEATEIFHOCTS [lapiamMeHTa B TAKHX acleKTaX, KakK areuIsTys
K TaKUM IIPOIECCYyaTbHBIM (opMaM KOHTPOJISA, KaK HHTEPHEULIIHUS C €T0 BO3MOXKHOCTBIO IIPHUMEHSTH ITOJIH-
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TUYECKHE CaHKIUH, PE30JIOLUIO MOPULAHUS, TAPIaMEHTCKOE pacciel0OBaHUe NPECTYIUICHUH TOKHOCTHBIX
JIML, BICKYIIEee UX OTCTaBKYy, U Ip.

Knioueswie cnoea: paBo, napnaMeHT, JeMyTaT, KOHTPOJIb, TApIaMEHTCKHHA KOHTPOIIb, TOCYIapCTBO.
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HexoTopbie BOonpochbl COBEPHIEHCTBOBAHNS U30UPATEJIBLHOIO
3akoHoaaTesbcTBa PecnmyOsiukn Kazaxcran: anaam3 cy1e0OHOM NPAKTHKHA

B craree paccMoTpeHBI IPOOIEeMBI MPUMEHEHUsT HOPM MaTepHaIbHOTO U INIPOLECCYaIbHOTO IIpaBa
B chepe eITeIHOCTH 10 BEIOOpaM, IPaBOBBIE OCHOBHI 3alIUTH H30MPATEIBHBIX IpaB IpaXkIiaH, Tpe-
OoBaHUS K CyOBeKTaM m3bupaTensHoro mpomnecca. OnpezeneHa CyIHOCTh HEKOTOPBIX M30MpaTenhb-
HBIX NPOLEYP, B YACTHOCTH, CBS3aHHBIX C IPHHATHEM pEIleHHs 00 OTKa3e B PErHCTPALMH KaHIuAa-
TOB B JICMYTaThl, UCKJIFOYECHHSI M3 CIMCKA KaHIUJATOB WIM 00 OTKa3e B BOCCTAHOBIICHHU B CIIMCKE
kaHauaaroB. IIpoaHann3upoBaHbl 1oJjokeHuss KoHcTHTynmonHOro 3akoHa PecryGimku Kaszaxcran
«O BBIOOpax B Pecnybnmke Kazaxcrany, rpaxIaHCKO-IIPaBOBBIX HOPM, MOCBALICHHBIX W30HpaTesb-
HOMY TIpaBy, HCCIEIOBAHBI ITO3HIMH YUCHBIX-IOPHCTOB OTHOCHTENIFHO HMPOOJIEeM KOHCTHTYIIHOHHO-
MIPAaBOBOH OTBETCTBEHHOCTH. AKTYaJIbHOCTh CTaThH 3aKJIIOYAeTCS B TOM, YTO ITyT€M HCCIICIOBAaHHUS
JIEWCTBYIOIIEr0 3aKOHOAATENBCTBA IPOBEJICH KOMIUIEKCHBII aHalN3 IOPs/Ka PACCMOTPEHUsS Kajlod
Tpak/laH U OIpeJIeeHbl Mephl 10 COBEPIIEHCTBOBAHUIO MPOLEAYPHI UX HNPUHATHSA M PACCMOTPEHHUS
B M30UpaTeIbHbIX OpraHax. ABTOpaMHM INpPEUIOKEHO NPUHATHE crenuanbHoro [loctanosienus Bep-
xoBHOro Cyza Io BOIpocaM NpPUMEHEHHUs 3aKOHOJATENbCTBA O BBHIOOPAX, yCTPAHEHHE HEKOTOPBIX
mpo6enoB B u30HMparesbHOM 3akoHonarenbcTBe. ChopMynHpoBaHbI BHIBOABI O HEOOXOIUMOCTH
JabHEHIIero COBEpPIICHCTBOBAHNS MHCTUTYTOB M30MpPATENIbHOTO IpaBa M IMPOLECCa, MOCPEICTBOM
KOTOPBIX PeaN3yI0TCsl TapaHTHHU B chepe H30MpaTeIbHBIX IIPaB TPaXKIaH.

Kniouesvie crosa: Koncrurynmonnstii 3akon Pecniyommku Kazaxcran «O Beibopax B Pecmry6iike Ka-
3axCTaH», N30upaTesbHbIe KOMICCHU, TApaHTUH N30MpaTEeNIbHBIX IIPaB IPaXiaH.

Bseoenue

Koncturymus Pecyommku Kazaxcran [1] 3akpenmia BaKHEHITHE TapaHTUX pa3BuTHs KazaxcraHa kak
JIEMOKPAaTUIECKOTO MPABOBOI'0 TOCYJApCTBa, B KOTOPOM HPU3HAIOTCS, COOIIIOAIOTCS U 3aIIMIIAIOTCS IpaBa
1 cBOOOJBI YenoBeka U rpaxnanuHa. [lonrBepikaeHueM oOIIeH HANPaBICHHOCTH Ha JEMOKPATHU3AIUIO T10-
JINTHYECKUX TIPOIIECCOB SIBUIOCH BHECEHUE M3MEHEHHUH U oToaHeHUH B KOHCTUTYIMOHHBIN 3akoH Peciy0-
nuku Kazaxcran ot 28 ceHTsaopst 1995 1. Ne 2464 «O Beibopax B Pecniyommke Kazaxcran» [2] Konctutynm-
OHHBIM 3akoHOM Pecryonukm Kazaxcran ot 29 mrons 2018 r. Ne 162-VI «O BHeceHHH H3MEHEHUN U TOIOJI-
HeHUU B HekoTophle KoHcTHTYIIMOHHBIC 3aKoHBI PecnyOnmku Kazaxcran» [3]. KoHcTHTyIIMOHHOE 3aKOHO-
JIATeHCTBO O BBHIOOPAX IMOIMLIO IO IMyTH JHOEpaTH3aliii U JajdbHEeHIeH 1eMOKpaTH3aIii BBIOOPHOTO TIPO-
uecca B Kazaxcrane.

Baxusimu HoBesamu 2018 T. ABISIOTCS yNpa3THEHUE OKPY)KHBIX M30MpaTeNbHBIX KOMHUCCHIH, BBEIE-
HUE OCYIIECTBICHHS TOJHOMOYHI Ha MPO(EeCCHOHANBHON OCHOBE ABYMS WICHAMHU TEPPUTOPHAIBHBIX U30H-
paTeNbHBIX KOMUCCHUH; YCOBEPIICHCTBOBAHHUE CTaTyCca W30MPATEBHBIX OPTaHOB; 3aKPEIICHHE MOPSAKA BbI-
JIBIOKCHUS KaHAMJIATOB B JICMTyTAThl MACIIMXATOB 10 MAPTHWHBIM CITUCKaM. /laHHBIC U3MEHEHUS U JOTOTHE-
HUS HAIIPaBJICHBI HA MOBBIIIEHHE MPO(HECCHOHANM3AINY YJICHOB U30MPATEIbHBIX KOMHCCHH, CO3TJaHUE PaB-
HBIX YCJIOBHH JJIS TPEICTAaBUTENHCTBA PA3NUYHBIX MOJUTHYECKUX TapTH, BHEAPEHHE COBPEMEHHBIX HH-
(hOpMaITMOHHBIX TEXHOJIOTUH B M30MPATEIBHBIN MPOIECC B MEISIX 00CCIICYCHHS €T0 MPO3PAYHOCTH U MOJIOT-
getHocTd. [lomHOMOUMS LleHTpanbHO# M30MpaTenbHOl kKomuccnn Pecnyommkn Kazaxcran, Tepputopualib-
HBIX, Y9aCTKOBBIX M30MpATENbHBIX KOMUCCUH JTOTIOHEHB! (DYHKITMEH 10 OpraHu3aliy U MPOBEACHUIO 00Y-
YCHHS YYaCTHUKOB M30UPATEIBHOTO MPOIECCa, a TAKKE MPOBEACHUI0 CEMUHAPOB C MPEICTABUTEISIMHU TIOJTH-
TUYECKUX MAPTHH U JPYTHMHU YYaCTHUKAMH U30MPATEILHOTO MPOIIecca M0 OPraHu3aIiyl ¥ IPOBEICHUIO BhI-
6opos [3].

Hawmu 6put1 TpoaHann3upoBaHbl CyZeOHbIE PEIIeHUs PecTyOIMKaHCKIX CYIOB B TIEPHO]T IOJTOTOBKH H
MPOBEJICHHSI BHEOYEPEIHBIX BBIOOpOB aemytaToB Maxunuca [lapmamenta PecnyOomuku Kazaxcran u
MacIIIXaTOB — MECTHBIX TPEJACTaBUTEIBHEIX opraHoB Pecmybnuku Kazaxcrtan B 2016 r. Llenpio ananmsa
OBUIO M3YyYEHHE MPAKTUKU MPUMEHEHHSI CYAaMH MPABOBBIX HOPM 3aKOHOIATEIHCTBA O BEIOOPAX; MCCIIE0BA-
HUE MPUYUH U YCIIOBUIA, BICKYIINX HAPYIICHUE 3aKOHHOCTH MPYU PaCCMOTPSHHUU TPAXKIAHCKUX JICIT 110 3asiB-
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JICHUSIM O 3aIlUTe U30MpaTeNbHBIX MPaB IPpaXJaH U OOLUIECTBEHHBIX O0bEAMHEHNH, YUaCTBYIOIINX B BBIOO-
pax; BBISIBJICHHE MPOOJIEMHBIX BOITPOCOB NP MPUMEHEHWH HOPM MaTEpPHaIHHOTO U MPOIeCCyalbHOTO MIPaBa,
PETYIHPYIONUX BOMPOCHI 3aIIUTHI H30MPaTEIbHBIX MTPaB IPaXKIaH.

OCHOBHBIMH HOPMAaTHBHBIMU MTPABOBBIMU aKTaMH, PETYIMPYIOMIMMHU OTHOLICHHUS MO BBIOOpaM JemyTa-
ToB Maxwunuca Ilapnamenta PecmyOnmkm KazaxctaH W MaciamxaTOB — MECTHBIX IPECTaBUTEIHHBIX
opranoB PecnyOnukm Kazaxcran, smistorcs Koncturynus Pecryomukm Kazaxcran, KoHCTHTYITMOHHBIH
3akoH PecmyOnmku Kaszaxcran (manee — K3 PK) «O Bribopax B PecnyOnuke Kaszaxcrany, ['paskganckuit
nporeccyaibHblid kKoaeke Pecrryonuku Kazaxcran ot 31 oktsiops 2015 r. (manee I'TIK PK), 3akon Pecmy6-
nmku Kazaxcran «O monmutraeckux maptusx» oT 15 uromst 2002 1. Ne 344,

3asBNIeHUS O 3aIIUTE M30UPATENBHBIX MPAB TPaXKIaH U OOIIECTBCHHBIX O0BEAMHEHHH, YIACTBYIONIHX B
BbIOOpax, pecnyOauKanckoM pedeperayme, coriacHo moap. 3 p. 2 I'TIK PK paccmarpuBatoTcst B mopsiake
0CcO00T0 MPOM3BOACTBA, IMMOAITOMY, B COOTBETCTBUU C 4. 3 cT. 23 I'TIK, oTHECEHBI K MOABEIOMCTBEHHOCTH
CYJIOB.

Bcero uzyueno 57 peuienuii, 3 onpeneneHus cyaa, KOTOpbIE MPEICTaBICHBl B OaHKE CyaeOHBIX aKTOB
Ha caiite BepxoBroro Cyna Peciyonuku Kazaxcran [4]. Bee cyneOHbIC pelieHns, B IIEJIOM, SIBUJIHCH 000C-
HOBAHHBIMH U 3aKOHHBIMH. l3yueHne akToB cyaa MOKa3ajio, 4YTO Yallle BCero B CyJ MOMAIOTCS 3asBJICHUS O
HapyLIEHNUSX 3aKOHOAATENLCTBA O BBIOOpax M30MpaTeNbHBIMH KOMHCCHSIMHU. OHHU CBSI3aHBI, MPEHMYILIECT-
BEHHO, C HECOOIIOICHHEM NPOLEAYPHI IPUHATHUS PeIIeHHsI 00 OTKa3e B PETHCTPALlM KaHJUIATOB B JEIyTa-
ThI WIM UCKJITIOYEHHUS U3 CITUCKA KaHAWJATOB; B OMIMOOYHOM HCIIONB30BAHUN HEJOCTOBEPHBIX (PAKTHUECKUX
NAHHBIX TPU MPUHATHU PEUICHHI; HETPaBIWJIBHOM NPUMEHEHHH MaTepHaIbHOTO IpaBa M30MpaTeNbHBIMU
KOMHCCHUSIMH; B HEIOCTaTOYHOM OOOCHOBaHMU MPUHSTHIX pelIeHH, Oe31eHCTBUM, BBIpa3UBIIEMCS B HETIpe-
JOCTaBJICHUN OTBETAa-pPEIICHNs, Ha 3asBlIeHne TpakgannHa. Cyibl, IPHHAMAs PEUICHHs], PYKOBOICTBOBAINCH
MepEeYrCIEHHBIMU BbIllIe HOpMaTUBHO-TIpaBoBbIMU akTamu U [ TIK PK.

Memoowt u mamepuaist

B HCCICOJOBAaHNN HMCIIOJIB30BAJIMCh J'IOFI/IKO—IOpI/I,Z[I/I‘-ICCKI/If/’I, CHCTGMHO—CTPYKTypHBIﬁ, CPaBHUTCIILHO-
HpaBOBOﬁ, PICTOpPI‘ICCKPIﬁ, a TaKXKE€ CIICHHUAJIBHBIC IOPUIUYCCKUEC METOJbI TOJIKOBAHHS IIPABOBBIX HOPM.

Pesynomamoi

B pesynbrare m3ydeHus: cyAeOHBIX PELICHUI BBIABICHBI THIWYHbIE HAPYLICHUS B NESATEIBHOCTH OK-
PYXXHBIX H30HMpaTenbHBIX KoMmuccHi. OHM CBSI3aHBI, MPEUMYIIECTBEHHO, C HECOOIIOACHHEM MpPOIeIyphI
MIPUHATHS PEIIeHusI 00 0TKa3e B PETUCTPAllMU KaHIUAATOB B JEMyTaThl WM UCKITIOUEHHUS U3 CIHCKA KaHIH-
JaTOB, B OIIMOOYHOM HCIIONIb30BAHUM HEIOCTOBEPHBIX (PAKTHYECKUX JAHHBIX MPHU MPHUHATHH PELICHUH, He-
MPaBIJIFHOM NMPUMEHEHWH MaTepUaIbHOTO MpaBa M30MpaTeIbHBIMH KOMHCCHSIMH, B HEJOCTATOYHOM 000C-
HOBAaHWH MPUHATHIX PEUICHUN.

[lepBas kareropus HapylIieHHH B paboTe N30MpaTeIbHBIX KOMUCCHIA BBIpakaeTcsl B HECOOIIIOJICHUH yC-
TaHOBJICHHBIX TPOIECCYALHBIX TPaBUil. Tak, BEISBICHBI HAPYIIICHHUS OKPYKHBIMU N30MPATEIIEHBIMA KOMHC-
CHUSIMH TIPOIIeTypBI PUHATHS PEIICHUS, YTO MPHUBEJIO K yIOBIETBOPEHUIO TpeOoBaHui 3asButeneil. [Ipence-
JaTeNlb KOMICCHM OTBETHJI JJIEKTPOHHBIM IHCHMOM 00 OTKa3e B PETHCTpalé B KaHAWIATH JemyTara
paifonHoro Macinuxata. Tem cambiM Hapymmi 4. 5 ct. 20 K3 PK «O Bri6opax B Peciybnuke Kazaxcrany.

DNEKTPOHHOE MUCHMO HE MOXKET CUUTATHCS 3aKOHHBIM U 00OCHOBaHHBIM JIOKYMEHTOM 00 OTKase B BOC-
CTaHOBJICHHWH, TaK KaK JIIOOBIC pEIIeHMs N30upaTebHOi KoMuccnd, B cooTBeTcTBHHU ¢ K3 PK «O BEIOOpax B
Pecnyonuke Kaszaxcran», MpUHHUMAIOTCS OTKPBHITBIM T'OJIOCOBAHWEM OOJIBIIMHCTBOM TOJIOCOB OT OOIIETro
Yrcia UX WICHOB, NMPH y4acTUH HE MEHee NBYX TpeTe OT oluiero umcia wieHoB kKomuccuu. Lludposoe
MMUCHMO He SIBISIETCS HaJIeKaIM JOKYMEHTOM 00 OTKa3e B BOCCTAHOBIIEHWH KaHIWUIATOM B I€MTyTaThI.

AHAJIOTUYHO B JPYrOM peUIeHUH TpeOOBaHuUs UCTHA ObLIN YAOBIECTBOPEHBI MOTHOCTHIO, TaK KaK 3asBU-
TeNnb TpeOoBal 0053aTh PACCMOTPETh €To 3asiBIICHHE O BOCCTAHOBJICHUH B KaHAMIATHI B AemyTaThl. [Ipence-
JaTens N30MpaTeNbHO KOMICCHY Ha 3asiBIICHUE UCTIIA, paHEe CHATOTO C PETHUCTPAINH KaHAWIATOM B JIEIy-
TaThl, O €T0 BOCCTAHOBJICHWHN B Ka4eCTBE KaHIWAATa, B CBSA3U C YCTPAHEHHEM OITMOOK B JEKIapaIiu O J0XO0-
J1ax, OTBETUIJI TUCEMOM.

B sToMm nene Takke He coOmoaensl moyioxkerus Tpedoranusa K3 PK «O Beibopax B PecryOimke Kazax-
CTaH» O TMOPSIIKE MPHHSTHS PEUIeHNs N30upaTenbHOl KoMHuccHer. TpeOoBaHus 3asBUTEIST UMEHHO B DTOM
gacTd (0 HEOOXOIUMOCTH PACCMOTPEHHSI ¥ IPUHSTHUS PELICHUS B OKPY>KHON M30MpaTeNbHON KOMHUCCHH, a HE
B 2JIGKTPOHHOM THCbMeE) OBIIIH YAOBIETBOPEHBI. B 000uX citydasx u3OupaTenbHble KOMUCCHH 00s13aIH MpH-
HATH PEIIeHNne C COOI0IEHNEeM 3aKOHHOW MTPOIEAYPhI IPUHSTHS PEIICHIS.
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XOoTs B 3aKOHE HET YETKOTO yKa3aHHWS Ha TO, YTO OTKA3 B BOCCTAHOBJICHHH B PETHCTPALUU JTOJDKCH
OBITH O(OPMJICH MPOTOKOJIOM,CUMTAEM, UYTO CIEIYeT yCTpaHWUTh 3TOT mpoden. O mporokomax B K3 PK
«O BeIOOpax B Pecrybnuke Kazaxcran» roBOPUTCS TONBKO MPUMEHHUTEIHHO K PEIIEHUSM O PErHCTpaIvH,
0 PETHCTPAlUN MAPTUHHBIX CIHCKOB, MPEJCTABICHHBIX MOJUTHYSCKUMU MAPTHIMU, BBIJBUTAIONIUMU KaH-
JU/IaTOB B JIEMyTaThl MaCIINXaTOB.

[ToaToMy Ccynsl BBIHYKIE€HBI IPUHUMATh PEIICHUS, UCXO U3 TOJIKOBaHUS cTaTei 3akoHa. Cyapl cuu-
TalOT, YTO MPOTOKOJIMPOBAHUIO TMOJJICKAT HE TOJLKO PEIICHUS H30MPaTEeIbHBIX KOMHUCCUH O PETUCTpAIUH,
HO M peIlIeHUs 00 0TKa3e B PETUCTPAIUH, OTKa3¢ B BOCCTAHOBIICHUU PAaHEE CHATOTO C PETUCTPAIlUN KaHIUIa-
Ta B gemnytarel. CyneOHas nMpakTHKa, UCXOAS U3 aHAJIN3a JIeN, CBHJIETEILCTBYET O €AMHOO0Pa3HOM TOJKOBA-
Huu nonoxeruit K3 PK «O Bei6opax B Pecy6mmke Kazaxcram». 310 Takke CBUACTEILCTBYET O HEOPSIKHOM
OTHOIIICHUU M30MPaTEIbHBIX KOMUCCHH, YKa3aHHBIX B CyICOHBIX PEIICHUSX, K MPOIEAYPE MPHUHSATHUS pellie-
HUS TP OTKa3€ B PETHCTPAIMK B KaHAWJIATHI B JIEMyTAaThl U BOCCTAHOBJICHUH PaHEE CHATOTO C PETHCTPAIiH
KaHJIUAATa, YTO U TMPUBEJO K MPEACKa3yeMOMy pe3ylbTaTy cyAeOHOro mpoiecca.

B npyrom nerne takxke He Obliia COOJIIOJIEHA MPOIIEypa pearupoBaHus Ha 3asBICHUS YYaCTHUKOB U30U-
paTeNbHOro TpoIlecca, TO €CTh KaHAWIATOB B JICMYTaThl. 3asABUTEIb HE TOKIAICS OQUITHAIIEHOTO OTBETA OT
TOPOJCKOM M30MpaTenbHON KOMHCCHH, KOTOpas OTBETHJIA TAaKKe€ OOBIYHBIM IHCHMOM, NPHIIOKWUB K HEMY
KOITUU MTPOTOKOJIOB 3aceIaHusl n30MpaTeaIbHOH KOMUCCHH TI0 pe3ysibTaTaM BEIOOpoB. Cya KBaTHU(QHUIIMPOBAI
JIEHACTBUS TaHHOW TOPOACKON U30MPATEIEHON KOMUCCHY (HENMPUHATHE O(UITMAIILHOTO PEIICHUs) KaK He3a-
KOHHOe Oe3JielicTBUE B 00s13a1 ee naTh OQHUIMAILHBIA OTBET 3asBUTENIO B BHJIE perneHus. Cya cuuTaeT, 4yTo
MMMCHEMO KOMHUCCHH He SIBIISIETCS PEIICHHEM TI0 TTOCTABICHHBIM 3asBUTENIEM BOIIPOCAM.

OTtcyTcTBUE O(MUITMATBHOTO OTBETA JIUIIAET 3asIBUTEIS BO3MOXHOCTH 00’KaJIOBATh €r0 B BBIMIECTOSIIIHIEC
M30MpaTENbHYI0 KOMHUCCHIO MK cy/ B TedeHne 10 mHeil co JHS MPUHATHS PEIICHUS W COBEPIICHUS Ieii-
ctBus (6e3aeiicTBus) B cooTBeTcTBUH ¢ TTonoskeHms MU K3 PK «O BrI6opax B Pecrrybnmuke Kazaxcramy.

[IpuBeneHHbIC CyneOHBIC PEIICHUS IEMOHCTPUPYIOT, YTO OKPYKHBIE N30MPATEIbHBIC KOMUCCUU HE CO-
omopnanu nonoxxkenus ct. 20 K3 PK «O Bribopax B PecriyOnuke Kazaxctan» B yactu npouexypsl 1 OpMEI
MPUHATHS pelIeHuil 1o xamobaM u 3asBieHus M. OHHU OTPAaHUYHBAIINCEH DIIEKTPOHHBIMH MHCHMAaMH JIHOO
npoctbiMu nouToBbeIMH TcbMaMu. XoTa K3 PK «O BreiOopax B Pecnybmmke Kazaxcran» tpeOyet, urto Jito-
Oble pelIeHUs JODKHBI OBITh O(OPMIICHBI MPOTOKOJIOM 3aceaHusi OKPYXKHOW H30MpaTebHOW KOMUCCHHU.
Pemenns o perucrpanmu, o0 0TKa3ze B perucTpanuu, 006 OTKa3e B BOCCTAHOBIEHWH B CIIMCKE KaHIWIATOB
SIBIITIOTCS KaTeTOpUsMHU ofHOTO psina. [loaromy mpencrasisiercs, 4To OHU TPeOYIOT O(pHUIIMATBHOTO 0pOpM-
JICHUSI, HECMOTPS Ha OTCYTCTBHE Ha 3TO MPSIMOTO yKa3aHHsI B 3aKOHE.

Bropas xaTeropus HapymeHud B paboTe H30UpaTeNbHBIX KOMUCCHI BBIPaXKaeTCsl B TOM, YTO TIPHHUMA-
eTcs pemieHre 00 O0TKa3e B PEerdCTpalfi B Ka4eCTBE KaHAWATa WIM B OTMEHE PEUICHHsS O PETUCTPAIlUH Ha
OCHOBaHHHY OIUOOK B YCTAHOBJICHUU (haKTa NEKJIApUPOBAHUS JIOXOA0B KaHIMIaTa.

Tax, 3asgBHUTENIO OBUIO OTKAa3aHO B PETHCTPAIIMKA HA OCHOBAHUM OTCYTCTBHUS JCKIAPAIUH O JIOXOJAX €T
xeHbl. OH TIPeAoCTaBMII JEKIapaIliio U 00paTUIICS C TIOBTOPHBIM 3asiBIICHUEM B OKPY)KHYIO M30MpPATEIbHYIO
KOMHCCHIO O perucrpannd. B oTBeT He momydni JoikHOTo orBeTa. Cya YacTUYHO YAOBIETBOPHII €T0 Tpe-
0oBaHWE O MPUHATHH PEIICHHSI, HO OTKa3aJl B TPEOOBAaHUM O PETUCTPAIIMH, TaK KaK HET O(QUIIHAILHOTO Pe-
IeHUs N30MPaTenbHON KOMHUCCHH.

B npyrom nemne — mo 3asBIEHUIO O NMPU3HAHWU HENCHCTBUTEIHHBIM MPOTOKOJIA OKPYKHOW M30HMpa-
TEJIHHONH KOMHUCCHH C PEIICHHEM 00 0TKAa3e B PErHCTPAIMY — B PE3YJIbTATe MIPOBEPKU BHISICHUIOCH, UTO HE-
JIOCTOBEPHOCTh CBEJICHUH O J0XOJaX W UMYIIECTBS BhI3BaHA OOBbCKTHBHBIMHU MTPUYMHAMHU: OITHOKONH MEHE/-
xepa OaHKa, BBIJABIIETO CHPaBKY 00 OcTaTKe HA cyeTe Ha MEpBOE YHCIO Mecsla Havana CpOKa BBIIBHKE-
HUs, a (PaKTUYECKH YKA3aBIIEro CyMMY OCTaTKa Ha MOMEHT OOpAIllCHUs], YTO ¥ BBI3BAJIO PACXOXKICHUS MEXK-
Ny NaHHBIMH JICKIIAPAlMU U PE3yJIbTaTaMH MPOBEPKU OPraHOM TOCYAapCTBEHHBIX J0X0a0B. MHDopmanus
0 MIPUHAIKHOCTH aKIWK OblIa OMPOBEPrHyTa B cyAe (aKTOM HAJTUYHS TOTOBOPA KYIUTHU-TIPOJAXKH M OTUY-
SKIIEHUS aKIUH.

Ho u3 cyneOHoro pemenus HesCHO, COONIOACHBI JIW TPeOOBaHHS 3aKOHOJATEIHCTBA 00 OTUYKACHUH
[IEHHBIX OyMar, IpeJCTaBICHBI JIW MOATBEPKAAONTNE (PaKT OTUYKICHUS aKIIMHA MHBIE JOKYMEHTHI, IOMHUMO
JIoTroBOpa Kymum-mipogaxu. [Toromy uto 1o ct. 38 3akona PK ot 2 uronsa 2003 roma Ne 461 «O peiake meH-
HBIX Oymar» [5] HeoOXOAMMO COOIIIO/IEHHUE TTPOLIEAYP PETUCTPAIIUH CIIEIOK IO IIEHHBIM OyMaram.

B cootBerctBuu ¢ 4.3 ct. 117 'K PK «MmymecTBo, HE OTHOCAIIEEeCS K HEABMKUMOCTH, BKIIFOYAs
NeHBIY U IIeHHble Oymaru, MpU3HAeTCs IBKUMBIM WMYIIECTBOM. Perucrpanuy mpaB Ha JBUKFMBIE BEIIH
He TpeOyeTCs, KpOMe CITy4aeB, yKa3aHHBIX B 3aKOHOAATEIBHBIX aKTax» [6].
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B crenyromem aene mo 3asBJICHHIO UCTLA HA OCHOBAHUH OIIMOOYHOTO OmpenesieHus (akra HeJOCTO-
BEpHOCTH WHGOpPMAIMHM O JOXO0JaX ObLIO OTMEHEHO DEUICHHE HIDKECTOAIIeH M30UpaTenbHOW KOMHCCHH.
BrisicHmiiocs, 94T0, HECMOTPSI HAa HAJIMYHE KaJaCTPOBOW PETUCTPAIIH, 3€MEIbHBIA yJacTOK OBLT MPOAaH 3a
TOJ 70 YKa3aHHBIX COOBITHH M He ObUI MepeperucTpUpPOBaH Ha MOKYMATeNs JoMa C YYacTKOM I10 €r0 BHHE.
Cyn cnpaBeuiiBO MpHU3HAI, 4TO (DaKT MPUHAAIEKHOCTH O KaAaCTPOBOM PETHUCTPAIMH €Ile HE O3HA4aeT
(aKTHUECKOU U I0pUIMYECKON TPUHAJUIC)KHOCTH HEJIBIIKUMOTO UMyIiiecTBa. [103TOMy 3asBHTEINh HE 00s13aH
ObUI yKa3bIBaTh B JEKJIapalyy HEABKUMOCTh, KOTOpas (PakTHUEeCKH eMy He MpHuHaajiexana. BuHel 3asBu-
TEJA B TOM, YTO UMYIIECTBO HE CHATO C PErHCTPAllM B KaJacTpe Ha ero UM, HET, TaK KaK JOTOBOpP KYIUIH-
MPOJAKH JI0Ma C 3€MENIbHBIM Y4acTKOM OBLIT 3apEeTUCTPUPOBAH B JEMapTaMeHTe IOCTUIIMH. B cooTBeTcTBHN
co cT. 118 I'paxxmarckoro xoaekca PK, «mpaBa (oOpemMeHeHHs MpaB) Ha HEABMKMMOE MMYIIIECTBO BO3HHUKA-
10T, M3MEHSIOTCS W TPEKpallaloTcsi ¢ MOMEHTa TOCYIOapCTBEHHOH peructpauumy». CrenoBaTenbHo,
TOCyapCTBEHHAsI PETUCTPAIUS CHENOK C HEABIKUMOCTBHIO SIBIIIETCS OCHOBAaHHMEM IIpPEKpalleHus IpaBa
COOCTBEHHOCTH TPEKHET0 COOCTBEHHHKA HEIBMKMIMOTO MMYIIECTBA, T.e. 3SBUTENSA. B maHHOW cuTyaruu
OKpy>KHast m30upaTenbHasi KOMUCCHS cAefiaja MOCHCIIHbIE BBIBOJIBI, OTMEHSIS PEIICHUE HIKECTOALICH KO-
MHCCHH, HE OCYIIECTBHB TIIATEIHFHYIO IPOBEPKY 3asBICHUS IPakIaHUHA.

B psane pemenwuii cneayeT OTMETHTb HaJIH4YWe OIIHMOOK, JOMYIIEHHBIX M30MpPaTeNbHBIMA KOMUCCUSIMHI
B IPMMEHEHUH MaTEPUANBbHOTO MpaBa. DTO MOXHO OTHECTU K TPEThel KaTeropuu HapylleHuil B paboTe u3-
OupaTenbHBIX KOMUCCUI

Tak, HaOIIOMACTCS PACITUPUTEIHLHOE TOJKOBAHKIE TIOTHOMOYHMH OKPYKHOW H30MPaTEeILHON KOMUCCHUEH,
KOoTOpas (hakT mepexo/ia U3 OJTHOM MapTUH B PYTYIO pacileHWIa KaKk HapylieHne TpeOOBaHNH K KaHanuIaTaM
B pemyTatel Maxunuca [lapnamenta PK (mm. 3—4 4. 6 cr. 104 K3 PK «O BbeiOopax B PecnyOnuke Kazax-
CTam»).

Ho, ucxons u3 ananusa cogep:xanus mi. 3—4 4. 6 ¢T. 104 yka3aHHOTO 3aKOHA U (PAKTHUYECKUX JIaHHBIX,
HEOYEBHHO, YTO KaHAMOATOM HapyIICHBI NpaBUJa BBIIBM)KECHUS, HEMPEICTABICHUS HEOOXOIUMBIX IOKY-
MEHTOB ISl PErUCTPALMK; WM OH HE COOTBETCTBYET TPEOOBAHUSAM, MPEABABISIEMbIM K HEMY; WIIM UCIOJb-
3yeT JOJDKHOCTHOE WITH CITy>KeOHOE IOJI0’KEHUE B CBOEH MPEABHIOOPHON KaMITaHUH;, MIJIA MTPOBOAUT MIPEIBHI-
OOpHYIO aruTaIuio A0 ero perucTpaury, B IHb BEIOOPOB JIMOO MPEAIIECTBYIOMINI eMy IeHb; UM yCTaHOB-
JIeH cyioM (pakT pacrpocTpaHeHHsI KaHIUIATOM U (WIH) €r0 TOBEPEHHBIMH JIMIIAMH JIOKHBIX CBEACHUM, MO-
poYaIKX YeCTh W JOCTOMHCTBO IPYroro KaHAWAATa, MOJIPHIBAIONINX €ro JENOBYIO PEMyTaIluio; WiIN yCTa-
HOBJICH CyZIOM (DaKT MOJKYyIa KaHJIWJAaTOM H €ro JIOBEPCHHBIMHU ITUIIAMU W30Hpareiei u JApyrue odcrTos-
TEJbCTBA.

B manHOM citydae okpy)kHas m30uparenbHas KOMHCCHS He 000CHOBaa CBOE pEIIeHHEe 00 OTMEHE pe-
IIeHUS HIDKECTOANeH Komuccuu o peructparuu. OHa OrpaHMYMIIAch CCHUIKOM Ha IOJIOKEHHUS 1. 3 4. 6
ct. 104 K3 PK «O BbiOopax B Pecnybnuke Kazaxctan» u He u3zyumnna pakTuueckue 00CTOATENbCTBA U 3aKO0-
HoJaTenbCcTBO. DaKT mepexoaa U3 OJHOU NapTHH B APYTYIO COCTOSIICS HE BO BPEMsI PETUCTPALMU WK TIpea-
BBIOOpHO#H KammanuH, B 3akoHe PK «O monmuTrdeckux mapTusix» 00 3TOM TOKE HUYETO HE TOBOPHUTCS.

Tax, B 1. 4 cT. 8 3akoHa Pecniyonuku Kazaxcran ot 15 utosst 2002 rona Ne 344 «O moJuTHUECKUX Map-
TUSIX» 3alUcaHo: «YJIEHCTBO B MOJUTHYECKON MApTHH SBISETCS AOOPOBOIBHBIM, HHIUBUIYaJIbHBIM U (DUK-
CHUPOBaHHBIM», a TI. § CT. 4 3TOTO XK€ 3aKOHa yCTaHABIHMBAET, YTO «OCHOBAHHMEM IPEKPAICHHS WICHCTBA B
MTOJIMTHYECKOM MapTHH ABIISIOTCS CMEPTh, BBIXO U3 MAPTHH, UCKITIOYEHNE U3 TTAPTHH, BCTYIJICHHE B JPYTYIO
MapTHIO, IPUEM Ha BOMHCKYIO cIyXO0y» [7]. @akT nepexona 13 OAHONU MapTHH B JPYTYIO MPOILIET B COOTBET-
CTBHU C Y CTaBaMH 3THX MapTUH, MO3TOMY (aKTa HapyLIEHUs 3aKOHOIATENbCTBA 3a(MKCUPOBAHO HE OBLIO.

B npyrom cirydae BeIecTosas n3dbuparenpbHas KOMUACCHS (TOPOACKas H30UpaTeabHas KOMUCCHS), TIO
CYIIECTBY, IPaBUILHO OTMEHWIJIA PEIICHUE HMXKECTOSIIEH KOMUCCHH, KOTOpasi HENPaBUIILHO KBAJTU(QHULINPO-
Baia AeiicTBus kangunata mo m. 6 cr. 28 K3 PK «O Breibopax B PecnyOnuke Kazaxcran» xak HapyuieHue
yCIIOBHi, 00€CIIeYNBAIOIINX paBHBIC MIPaBa A BCEX KaHIUAATOB MPU Pa3MEIICHUH aruTallMOHHBIX IedaT-
HBIX MaTepHAaJIOB.

[lo daxTy nmMeno MecTo yMBIIIJICHHOS YHHUYTOKEHUE HIIM TOBPEXACHUE aruTalHOHHBIX MaTEpUalIOB
(m. 13 4. 2 c1. 50 K3 PK «O Be100pax B Pecryonuke Kazaxcran»). OTBEeTCTBEHHOCTh 3a HapyIlIeHHS, yKa-
3aHHBIE B 3TOU YacTH cT. 50, mpeanonaraetT aIMUHUCTPATHBHYIO U HHYIO OTBETCTBEHHOCTb.

Bepnas, B menom, kBanupuKauus OpuBeia K PEIICHUIO, BBHI3BIBAIOIIEMY COMHEHHS B 3aKOHHOCTH.
OxpyxHas U30upaTelibHass KOMUCCHS MOTJIA HAIIPABUTh B CYJI MaTEPHAIIBI JIeNa JUIS MPUHITHS MEp aJMHHU-
CTPaTUBHOW OTBETCTBEHHOCTH, & HE BBHIHOCHUTH COOCTBEHHOE pelIeHHe 10 JaHHBIM (haktaM. B 3Toif wactu
pelieHne n30rupaTebHOH KOMUCCHH OBTO OTMEHEHO.
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HekoTopble BOMPOCHI COBEPLUEHCTBOBAHMS. ..

Xort4, o HameMy MHeHHIO, mosoxkeHus 4. 3 c1. 50 K3 PK «O Bri6opax B Pecniyonuke Kazaxcran» He
IPEINUCHIBAIOT 00sI3aTENBHO HAPaBJIATh MaTepualipl B CyA WK Npokyparypy. @opmynuposka: «IIpu BbI-
SIBJICHUU HapyLICHUH HacTosero KoHCTUTYIIMOHHOIO 3aKOHA W30HMpaTesbHas KOMHCCHUS BIIpaBe 00paTUTh-
csl B cyA 1100 B IPOKYpaTypy» O3HAYaeT, YTO Y M30UpaTebHOW KOMHCCHH €CTh MIPaBo, HO HE 00S3aHHOCTb.
ITosToMy pelieHue cyna sIBISETCSl CIIOPHBIM, TaK Kak HM30MpaTenbHas KOMUCCHS MOIVIA M OIPaHUYMUTHLCS
IPENYNpPexXICHUEM B COOTBETCTBUH C 4. 4 3TOM XKe CTaThy, YTO OHA U caenaia. Ilo cMmblciy 3akoHa y Hee HeT
NpAMOi 0053aHHOCTH OOpalleHns B CyJ WM IPOKYpaTypy, a Toipko npaso. Kak rmacur 4. 4 ct. 50 K3 PK
«O Be1bopax B Pecnybmuke Kazaxcram»: «[Ipu HapylneHun KaHAXOAATOM, MOJUTHYECKON mapTuel TpedoBa-
HUM HacTosero KoHCTUTYLIMOHHOIO 3aKOHA, 33 MCKIIOYEHUEM TeX, KOTOpPbIE SBISIOTCS OCHOBAaHHUEM IS
0TKa3a WM OTMEHBI PErUCTpallMK KaHANWATa, OHU NPEAYIPEeXIatoTcs, a IPU IOBTOPHOM HapyLIEeHUH pellie-
HHUE O PEruCTpaly KaHAUAATa, TApTUHHOTO CIIMCKA OTMEHSETCS COOTBETCTBYIOIIEH N30UpaTENbHON KOMHUC-
cuei» [2].

Takoxe mpu UCCIeIOBaHUN JAHHOTO CyleOHOTO PEeIIeHNs] BO3HUK BOIIPOC O HEOOXOAMMOCTH pa3rpaHH-
YeHHs aAMMHHCTPATUBHOM M MHOM OTBETCTBEHHOCTH, KOTOpas ynmoMuHaercd B Hayaie 4.2 cT. 50 K3 PK
«O BBIOOpax B Pecnybnuke Kazaxcrany». OtmeTnm, uTo B poccuiickom depepanbaHoM 3akoHe «O0 OCHOBHBIX
rapaHTHIX W30HMpaTeIbHBIX MPaB W MpaBa Ha ydacTHe B pedepeHayMme rpaxknan Poccuiickoit denepammmy
ot 12 urons 2002 r. B cT. 79 «OTBETCTBEHHOCTH 3a HapyIIeHUE 3aKOHOAaTenbcTBa PD 0 BhIOOpax u pede-
peHAyMax» YKa3bIBaeTCsl, UTO «OTBETCTBEHHOCTh 32 HapyIlIEHUE 3aKoHoAaTenbCcTBa Poccuiickoit deaeparuu
0 BBIOOpax u pedepeHayMax ycTaHaBIUBaeTcs peneparbHBIMUA 3aKOHAMI [8].

Bwmecte ¢ Tem cuutaem, 4To eciau Obl ObUIO YCTaHOBJIEHO U JOKA3aHO, YTO KaHIUIAT YHUUYTOXKAJ arura-
LIUOHHBIE MaTepHajbl KOHKYPEHTOB, TO BPS JIM TaKOW KaHIHMIAT JOCTOHMH MPEJCTABIATH HAPO U OBITH Je-
nyraToM. I103ToMy MOKHO BHECTH NPEIIOKEHUE O COBEPIICHCTBOBAaHUU M30MPATEIbHOIO 3aKOHONATENbCT-
Ba, B 4aCTHOCTH, MOTOJHUTE 1. 4 ¢T. 50 K3 «O Br100pax B Pecmrybnmuke KazaxcTam» MOOXEHHEM O TOM, UTO
B CTy4yae, €CJIM JOKa3aHo, YTO KaHIUAAT B AEMYTAThl YHUYTOXKAJ arUTallMOHHBIE MaTepHalIbl TOTUTHYECKUX
KOHKYPEHTOB, TO PEeIlIEHHE O PETHCTPALlNH TaKOW KaHIUAATYPHI TOJDKHA OBITH OTMEHEHO HEMEAJICHHO.

ITo apyroMy memy oKpy>kKHasi H30MpaTeIbHas KOMUACCHS TakKe HEMpaBHUiIbHO puMeHmta HopMmel K3 PK
«O Be1Oopax B PecyOnuke Kazaxcrany», kBamupuIupoBaB HapyIICHUs B ACATEIbHOCTH KaHIUAATa B JEIIy-
TaTbl KaK OCHOBAaHMS NJIs BBIHECEHUS MpeaynpexiaeHus kKanaupmaty ucxoas u3 4. 4 cr. 50 K3 PK
«O BrI0Opax B PecyOmmke Kazaxcram». OmmbOka BbI3BaHA OTCYTCTBHEM OOOCHOBAHHOCTH JAHHOTO pEIIle-
Hus. [lpu paccMoTpeHHu 3asiBI€HHUS CO CTOPOHBI APYroro KaHaujaaTa, u30uparenbHasi KOMUCCUS HE Hccie-
JI0Bajia OCTAaTOYHBIM 00pa3oM MaTepHaibl BUACO3AINCH, TJe HAJIAAHO MPEACTaBICHB HAPYILICHHUS TPaBHII
BEJICHUS IIPEIBBIOOPHON aruTanuy. Y CTaHOBJIEHO, YTO Pa3BEILMBAOTCS aruTallMOHHbIE MaTepUalibl Ha KaH-
IUJIaTa paHbllle pa3peLIeHHOI0 CPOKa — CPOKa OKOHYAHMS PErHCTPallii KaHAUIATOB.

[Ipu 5TOM JaHHOE HapylIeHHE CYA PACLEHWI KaK UCKIIOUUTENBHOE, MOANaatoee No AeicTBre 1. 3
4.6 cr. 104: «[IpoBeneHne KaHIWAATOM MNPEABHIOOPHOW aruTalMy A0 OKOHYAHMS CPOKa pPErucTpalvy,
B JICHb BBIOOPOB JMO0 NMPEIIECTBYIOMINN €My AEHbY, YTO BJIeYET 3a COOON OTKa3 B PErHCTPAIMM UM OTMeE-
HY PELIEHUs O PErUCTpalMy KaHUaTa B AEIyTaThl.

Yacte 2 cr.27 K3«O Bbpibopax B PecmyOnmke Kaszaxcran» rmacuT, 4Tto NpeaBBIOOpHAs ardTanus
HAUMHAETCs C MOMEHTa OKOHYAHMs CpOKa PErucTpaluy KaHIUAATOB...». 3aKOH HE YTOYHAET MOMEHT
OKOHYAHMsI PETUCTPALUU KaHAUJATOB U, TEM CaMbIM, HE 1aeT YETKOI'O OTBETA.

B nanHOM ciyuae cyzps, cchiasich Ha YKa3aHHYIO HOPMY, HCTOJIKOBAJ ee TakuM o0pazom: «CoriaacHo
BBIILICYKa3aHHON HOpME 3aKOHa, peaBbIOopHas arutauus HaunHaeTcs ¢ 00.00 gyacos 24.02.2016 ronay.

MEI cunTaeM, 9TO B JTAHHOM Ciydae Cyl pacimupurenasHo TonkyeT monokeHumst K3 PK «O Bribopax
B PeciyOnuke Kaszaxcram». B cBs3u ¢ stum mnpemnmaraem m3meHuth 4.2 cr.27 K3 «O BreIOOpax B
Pecnyonuke Kazaxcran» B crneayromeit penakuuu: «lIpeaBpibopHast arutanusi HAUWHACTCS CO CIICAYIOIIETO
ITHS, TOCJe OKOHYAHMS CpPOKa PETHCTpanuu KaHawmatoB u 3akaHumBaeTcsa B 00 wacoB 00 MuHYT IO
MECTHOMY BPEMEHHU [IH, IPELIECTBYIOIIETO JHIO BEIOOPOBY.

Ecnu nmpaBUiIBHO TOJIKOBATh MOJIOKEHUA Y. 2 CT. 27 TaHHOTO 3aKOHA M CPABHUBATH C TIOJIOKEHUSIMH 4. 2
cT. 28 aToro ke 3akoHa, TO HA4YalO NPEIBHIOOPHOW armTaliii — C MOMEHTAa OKOHYAHHS PETUCTpaIliu
KaHIUJATOB B JIEIyTaThl.

B cootBerctBum ¢ u. 8 cr. 104 K3 PK «O BeIOOpax B Pecmybnuke Kazaxcran», «peructpamnus
KaHJIUJAaTa B JEMyTaThl MacinxaTa HAYMHaeTCs 3a JBa Mecsala 1 3akaHuuBaeTcs B 18.00 yacoB no MecTHOMY
BPEMEHH 3a JBaJATh ISTh AHEH 10 AHA BBIOOPOB, €CIIM MHOE HE YCTaHOBJICHO IIPU Ha3HAYCHUU BBIOOPOBY.

Yacts 4 cr. 50 K3 PK «O Bribopax B PecnyOnuke Kazaxcrany» moguepkuBaeT, YTO «IpU HAPYIICHUH
KaHIUIATOM, ITOJUTUYECKON MapTueil TpeboBaHui HacTosmero KoHCTUTYIMOHHOTO 3aK0Ha, 32 UCKITIOYeHH-
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€M TeX, KOTOPBIE ABJIAIOTCS OCHOBAHUEM JUIsl OTKAa3a WIM OTMEHBI PETHCTpali KaHAWaTa, OHU Npeaymnpe-
XKJIAI0TCsl, a IIPYU [IOBTOPHOM HapYILIEHUH PELICHHE O PErucTpaluy KaHIuaTa, NapTHHHOTO CIIMCKAa OTMEHS-
€TCSI COOTBETCTBYIOIIEH N30MPATETEHON KOMUCCHUEH.

B . 3 u. 6 ct. 104 K3 PK «O BbiO0pax B Pecnybnuke Kazaxcran» oTka3 B perucTpaliy WIK OTMEHa
peLICHUs O PerucTpallvu KaHIuIaTa, Kak KpaiHsas Mepa, NpeJyCMOTPEHa TOJbKO B CIydae «IIPOBEAEHUS
KaHIUJATOM IPEABBIOOPHON aruTaluy 10 OKOHYAHUS CPOKa PErucTpalvi, B A€Hb BHIOOPOB MO0 Ipesalie-
CTBYIOLLIUI €My JIEHB.

Amnanu3 npuseaeHHbIX Bbime HOpM K3 PK «O Bribopax B PecnyOnuke Kazaxcran» mpuBoauT K cie-
IYIOIIUM BBIBOJIAM.

Ectp nmucno3unys o TOM, 4TO Y4aCTHUKH M30MpPATEIbHOTO IPOoLecca UMEIOT IIPaBO OCYIIECTBIISAThH aru-
TalUIO TOJIBKO IOCIE OKOHYaHMA cpoka perucrpanuu. Ecnm ucxomuts u3 cmbicaa 4. 8 cr. 104 K3 PK
«O BbIOOpax B PecnyOnuke Kazaxcran», ToO HOCKOJIBKY CPOK PETMCTPALMM KaHIUIATOB U3MEPSETCs B IHAX,
ATO 03HAYAET, YTO OKOHYaHHUE cpoka mpuxoautcs Ha 00 gacoB 00 MUHYT ITOCIIEIHETO JTHS.

Ho mo cmeicay cr.cT. 27, 28 1 u. 8 c1. 104 K3 PK «O BeIOOpax B PecnyOnuke Kazaxcran» atu npeamnu-
CaHUs HOCAT AWCIO3UTHBHBIN XapakTep. To ecTh nMeeTcst MpaBo Ha aruTalMIo, eCTh OOLIMe MpaBUila aruTa-
1Y, CPEAU KOTOPBIX MPELyCMOTPEHO HA4alo €€ TOJIbKO 10 OKOHYaHWU CPOKa I PEerucTpaluy KaHAuAa-
TOB.

UckmrounTenpHbIil XapakTep HapyLIECHHUIO MPAaBWJI aruTalluy NpUacT MPOBEACHNE aruTalluyd KaHAWa-
TOM JIO OKOHYAHUsI CPOKa €ro JIMYHON PEerucTpalvy, a He PerucTpaly KaHauaaToB Boooiue. Toabko B 3TOM
cllyyae HpPEdyCMOTpPEHbl KpailHHe CaHKIMOHHbIE MEphl — OTKa3 B PETUCTPAllMU WM OTMEHA PEIICHUS
o peructpanuu. [loaToMy gaHHOE pelieHne cyaa sSBIsSeTcs ocopuMbIM. CUuTaeM, 4To CyJl paciIupUTEIbHO
HCTOJIKOBAIT TToNIoskeHUs 11. 3 4. 6 c¢1. 104 K3 PK «O BBIOOpax B Pecrrybmuke Kazaxcramy.

Obcyoicoenue

[IpencraBnsiercst enecooOpa3HbIM OCBETUTH MPOOJIEMATUKY KOHCTHUTYLHOHHO-TIPaBOBOM OTBETCTBEH-
HOCTH 3a HapyIllIeHHs IpY MPOBEeIEHHH BBIOOPOB. FOpuanyeckas OTBETCTBEHHOCTD 3a HapyLICHUS HOPM U3-
OmpaTeNbHOTO TIpaBa SBISIETCS BaXKHOM TapaHTHEW pealn3alnuy H30UpaTeNbHBIX MPaB TpaXkaaH, 3aKperIeH-
HOW KaK B MEKIYHAPOJIHO-IPABOBBIX IOKYMEHTAX, TaK M B aKTaX HAI[MOHAJIBHOTO MpaBa.

3a napymenus ycranosieHHbIX K3 PK «O Boibopax B Pecrybnuke Kazaxctan» [2] monoxenuit B cde-
pe opraHu3aIfy ¥ MPOBEACHHS BHIOOPOB MPEAYCMOTPEHA pa3U4Has OTBETCTBEHHOCTH, YEMY MOCBSIIEHO
Hemalio uccienoBaHuit. Tak, poccuiickuil yuensiid J[.A. [lleBuyk cuMTaeT I0OpUINYECKYI0 OTBETCTBEHHOCTD
3a HapylIeHHUs 3aKOHOJATEIbCTBA O BBIOOPaxX MyOIMYHO-IPABOBBIM CPEICTBOM OOECTICUEHHUS OOIIECTBEHHO-
T'0 HHTEpECca MPHU pealTn3aiiy rpakIaHaMy H30HupaTelbHBIX mmpas [9; 309].

[IpaBoBast OTBETCTBEHHOCTH B chepe N30UpaTEITHLHOTO MPaBa MOXKET OBITh TPaXIaHCKOH, aIMUHHCTpA-
TUBHOH, YTOJIOBHOM U KOHCTUTYIHOHHOW. UTO KacaeTcsi KOHCTUTYLUOHHON OTBETCTBEHHOCTH 32 HapyIICHUS
N30MpaTeIbHOr0 3aKOHOJATENbCTBA, TO OHA MPEICTABISIETCS] MEPOH MyOIMYHON OTBETCTBEHHOCTH, MPHMeE-
HSIEMOU TOJIBKO B paMKaxX M30MparelbHOro mpoliecca. K 0cOOEHHOCTSIM KOHCTHUTYIIMOHHO-TIPAaBOBOI OTBET-
CTBEHHOCTH MOXHO OTHECTH TO, YTO BHHOBHOE JIMIIO OTPAaHMYMBAETCS B OCYIIECTBICHWU CBOETO M30Mpa-
TEJNBHOTO MPaBa, B OTIMYKE OT APYTHX BUJOB OTBETCTBEHHOCTH.

B nayuHO#l nureparype HET OIHO3HAYHOTO TOAXOAAa K OIPENEICHUI0 TOHSATHS KOHCTUTYIIMOHHO-
MIPaBOBOI OTBETCTBEHHOCTH B M30MpaTEeNFHOM TpaBe. Psii pocCHIICKUX aBTOPOB UCXOMAT U3 TOTO, YTO «KOH-
CTUTYLIMOHHO-TIIPABOBAasi OTBETCTBEHHOCTH 32 HapyIIEHHE 3aKOHOJATENhCTBA O BBHIOOpAX COCTOUT B IpUME-
HEHUM K BHHOBHBIM YYaCTHUKaM HM30MPaTEIhbHOTrO IPOIEcCa ONMPEACICHHBIX KOHCTHUTYIIHOHHO-TTPABOBBIX
caHKIwmit», [10; 8], B 4rciie KOTOPHIX OTMEHA PETHCTPAINH KaHAWIATOB M MPU3HAHNWE BEIOOPOB HEICHCTBU-
tenbHBIMU. [J[.A. llleBuyk momaraer, 4To, B 3aBUCUMOCTH OT OTPACIIEBOM NMPUHAICKHOCTH HOPMATHBHO-
MPaBOBOH OCHOBBI, Pa3IMYAIOTCS TPH BHUAA OTBETCTBEHHOCTHU 3a HApYLICHHUS 3aKOHOJATENbCTBA O BHIOOpAX:
1) KOHCTUTYIIMOHHO-TIPABOBasi ~ OTBETCTBCHHOCTh  (OTBETCTBEHHOCTh 10 HW30HpaTEIbHOMY  TIPaBy);
2) aIMIHHUCTPATHBHAS OTBETCTBEHHOCTDH; 3) yrOJIOBHAs OTBETCTBEHHOCTh. KaXmbIii M3 yKa3aHHBIX BHU/IOB
OTBETCTBEHHOCTH OTJIMYACTCS IPYT OT JpPYyra OCHOBAHUAMHU (TIPABOBBIMH M (DaKTUYCCKHMH), CAHKITHSIMH,
CyOBEKTHBIM COCTaBOM, IIpolieccyaibHoi hopMoit peanuzatiuu [9; 310].

B oreuecTBeHHOI TPaBOBOI IUTEpATYpE TEMATHKA KOHCTUTYIIMOHHO-IPABOBO OTBETCTBEHHOCTH TaK-
xKe 3arparuBaercsi B paborax  O.b. MyxamemxkanoBa, [.C.Canaprammesa, K. CanumbaeBoi,
K.K. Aiitxoxuna, O. Komabaesa.

Tak, cormacuo no3uruu npodeccopa 3.b. Myxamemkanosa, B 11. 3 cT. 50 K3 «O Br16opax B Pecrryonu-
ke Kazaxcran» peusb uiet He 00 OTBETCTBEHHOCTH, a O HapylieHHH (IPpaBOHAPYIICHUH ) KaHTUAATOM B JICITY-
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TaThl, TOJUTHYECKONW MapTueii KOHCTUTYIIMOHHOTO 3aKOHA M MPUMEHEHWH 33 3TO HAPYIICHHE CAaHKIUU B
BHJIE TIPEAYTIPEKICHMS, a 32 TIOBTOPHOE HAPYIIIEHHE — OTMEHBI PETUCTPAIINH KaHAWJATa, MIaPTUHHOTO CIIH-
cka[l11;92].

I'.C. Canapranues u JK. CanumbaeBa BbICKa3bIBAIOT YTBEPKICHHE, YTO: 1) B KOHCTUTYLIMOHHOM IIpaBe
MOXET OBITh CaHKIHSA 0€3 MPUBJICYCHUSI K IOPUINICCKON OTBETCTBEHHOCTH; 2) B KOHCTHTYITMOHHOM ITpaBe
CaHKITUS MOKET O3HA4YaTh NMPUBJICUCHUE K OTBETCTBEHHOCTH: a) MEPCOHAILHOM; 0) KourekTuBHOM [12; 21].
[lo ux MHEHHWIO, XapaKTePHOW YEePTON KOHCTHUTYIIMOHHO-TTPABOBBIX CAHKIIMH SIBISCTCS TAKXKE WX OpraHU-
3yIoliee, BOCIUTATENbHOE, IPEyNIpeAUTENbHOE 3HaueHue [12; 22].

K.K. Afitxoxun n O. Komabaes mosiararor, 9To 3a HapymieHUs 3aKOHOIATEIECTBA O BEIOOPAX 3aKOHAMU
MIPEIYCMOTPEHBI KaK MEPhl aJJMIHUCTPATUBHON M YTOJOBHOW, TaK M KOHCTHUTYLIMOHHO-TIPABOBOW OTBETCTBEH-
HOCTH. ABTOPBI BBIIEJISAIOT TaKYI0 OTIMYUTENHHYI0 0COOCHHOCTh KOHCTHTYLIHOHHO-IIPABOBOM OTBETCTBEHHO-
cti (TO eCTh OTBETCTBEHHOCTH II0 U30WpareapHOMY TipaBy) B PecmyOmmke KazaxcraH, Kak:
a) OTBETCTBEHHOCTh (PM3UYECKHX JIHI (TpaXkKHaaH) U O) OTBETCTBEHHOCTh KOJUIEKTHBHBIX CYOBEKTOB (M30mMpa-
TEJIBHBIX KOMUCCHH, Iopuandeckux jmn) [13; 175].

B kxakux cimyyasx MOKET HACTYIHUTh OTBETCTBEHHOCTh KaHAUAATOB B JemyTaThl? COTNIACHO TON0XKECHHUSIM
K3 PK «O Bribopax» B Pecnyonmke KazaxcTaH, KOHCTUTYITHOHHO-TIPABOBAas OTBETCTBECHHOCTH T'paKIaHWHA
HACTYIAET B CIy4asX OTKa3a W30MpaTeIbHON KOMUCCUH B €T0 PETUCTPALMU B KAYeCTBE KaHUIATa; B CIIy4ae
OTMEHBI PelIeHUs N30UPaTEIbHON KOMUCCHH O peructpaiuu kanauaara. Kakue xe Hapymenus Koncruty-
MoHHOTO 3aKk0oHa PK MOTyT moBiieus OTMEHY perucTpaiiiy KaHIuaaTa B AeyTara, MapTHHHOTO cTiicKa?

DTO HECOOTBETCTBHE MPOTPaMMBI KaHIuAaTa TpeOoBaHUsAM 3akoHa (11. 2 cT. 29); HapyIlIeHHe KaHIuIa-
TOM OT MOJIMTHYECKON MapTHH MpaBWil, MpeaycMoTpeHHbIX 1. 10 ct. 34; BrisiBieHue 6omnee 1 % coOpaHHBIX
roAnucei HemercTBuTensHEIME (11. 7 ¢T. 72) [11; 91, 92].

Cr. 82, 89, 104 K3 PK «O Be16opax» B Pecryonmuke Kazaxcran Taxke peaycMaTpUBalOT HACTYIUICHUE
KOHCTHTYIIHOHHO-TIPABOBOH OTBETCTBEHHOCTH (OTKa3 B PETHCTPAIMU JIMOO OTMEHY PELICHHUs O PETrHCTpalyu
KaHJMJATOB B JICTTYTAThI WU MAPTUHHOTO CIMCKA) B YCTAHOBJICHHBIX 3aKOHOM CITyYasX.

KoHcTuTymonHO-1IpaBoBasi OTBETCTBEHHOCTh M30MpPATENbHBIX KOMHCCHH YCTaHOBIIEHA, K TPUMEDY,
cT. 10 m. 7: mesTenbHOCTh H30UpaTeTbHON KOMUCCHH MOXKET OBITh MpeKpalleHa 110 PeLIeHUIO opraHa, oopa-
3YIOIEro M30upaTeNbHyI0 KOMHUCCHIO, WIIM PELICHUEM CyAa Ha OCHOBaHMU 3asiBieHus LlenTpansHol n30u-
paTtenpHOM KoMuccnu [3].

KOHCTUTYIIMOHHBIM 3aKOHOM O BBIOOpaxX YCTaHABIMBAIOTCA OCHOBAHHA, MPU KOTOPBIX MPUMEHSIOTCS
Mepbl KOHCTUTYLHOHHO-IIPABOBOW OTBETCTBEHHOCTH, Harlpumep, B cT. 34 (IIpu3HaHUE BBHIOOPOB IO COOTBET-
CTBYIOIIIEH TEPPUTOPUHN WM OKPYTY HEJNEHCTBUTEIHHBIMH), B CT. 84 (pU3HAHWN HEJIEHCTBUTEIHHBIMU BBI-
6opoB nmemytatoB CeHaTa B TeX aJMHHHACTPATUBHO-TEPPUTOPHAIBHBIX €AMHULAX, TAe ObUIH YCTaHOBJICHBI
Hapymienus Koncturynun u BeiOOpsl npusHanbl KonctutymonaeiM Coetom PK He cooTBeTCTBYROIIH-
mu KoHctutynun).

Takum 00pa3oM, HHCTUTYT KOHCTHTYIIMOHHO-TIPABOBOW OTBETCTBEHHOCTH 3a HapylleHHe M30HupaTels-
HOTO 3aKoHonaTenbcTBa PecrryOnmku Kazaxcran B cdepe opraHu3aniii U MpOBESHHS BEHIOOPOB UMEET YeT-
KO€ HOPMAaTHBHOE 3aKpeIJIeHHE U TeopeThiyeckoe 00OocHOBaHHE. [I0CKONBbKY KOHCTUTYLMOHHO-IIPaBOBast
OTBETCTBEHHOCTh MPEAYCMOTPEHA 3a Psi/i HApYIIEHUI N30MpaTeIhbHOTO 3aKOHOJATEhCTBA, €€ CIeAyeT pac-
CMaTpPUBaTh KaK TapaHTHIO PeaTu3allii H30UpaTeIbHBIX MTPaB IPAXKAAH.

Buvisoowt

W3buparensHas cuctema PecnyOnmukm KazaxcraH CTPOMTCS € YYETOM JIEMOKPATHUCCKUX TPATULIHIMA
HAIIeTO Hapoza, a TaKkKe MHUPOBOW BHIOOPHON MPAaKTHKH, HAa MPUHITUIAX MEXTyHAPOJHBIX H30HpaTeIbHBIX
CTaHIAPTOB M TPEOOBAHUH K TapaHTHSIM MPaB U CBOOOJ YETIOBEKa U ITPaKJaHHHA.

Cymamu pecryOiIMKH, B OCHOBHOM, NPaBUIBHO TMPUMEHSIOTCS HOPMBI 3aKOHOAATEIhCTBA IPH
pPaccMOTpEeHNH e YKa3aHHOH KaTeropruu. BmecTe ¢ TeM, 1o HEKOTOPBIM BOIIPOCAM UMEET MECTO PaziINdHOE
TOJIKOBaHWE ¥ IPUMEHEHNE 3aKOHA.

1. U3ydyeHne pem 93TO KaTErOpUU I[IOKA3alo, YTO B HEKOTOPBIX CHIy4asX CyHIbl JOMYCKAarOT
pacmrpHuTeIsHOE TOIKOBAHNE 3aKOHA.

Heobxomumo, mpu pa3pemieHnd JaHHBIX JIe, CTPOTO CIeJI0BaTh HOPMaM 3aKOHA, PEeryIHUPYIOLINM
CIIOpPHBIC TIPABOOTHOIICHUS, pa3peliaTh Jejia YKa3aHHOW KaTErOPHH C yYETOM OOCTOSTEIBCTB MO KaXKIOMY
KOHKPETHOMY JIeITy, TPUMEHSISI IPUHITUIIBI CIIPABEUTMBOCTH U Pa3yMHOCTH, 3aKOHHOCTH.
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2. AHanu3 cyaeOHON MpaKTUKH OKa3al, YTO IPU PACCMOTPEHUH 3asBICHUH O 3aluTe N30UpaTeNbHBIX
TpaB rpakJiaH U OOIIECTBCHHBIX 00BECTMHEHNH, yIACTBYIONTNX B BRIOOpAX, OTCYTCTBYET €MUMHOOOpa3Has Cy-
neOHasi ¥ IPaBONPUMEHNTEIbHAS MTPAKTHKA.

B nensx obecnieueHns mpaBUIBHOTO NPUMEHEHHs CyAaMH 3aKOHOAATENBCTBA O BBHIOOpAaX, Ui BBIpa-
OOTKM eTuHOW CymeOHOM MPaKTUKH I10 eJlaM TaHHON KaTeropwH, HeoOX0IUMO MPUHATE HopMaTuBHOE [lo-
cranossieHne BepxosHoro Cyzna PK «O mpaxtuke paccMOTpeHUs CyAaMu IPaXJaHCKUX JIeJ 110 3asBICHUSIM
0 3ammTe M30UpaTEeNbHBIX MpaB TPaXkAaH W OOIIECTBEHHBIX 00BETUHEHUH, yUacTBYIOIINX B BHIOOpaX, pec-
myOIMKaHCKOM pedepeHayMe».

B nannom IloctaHOBiIEHNH HEOOXOAUMO PACCMOTPETH CIEAYIIIE BOIPOCHL: pa3srPpaHUYECHUS] OCHOBAHUS
AIMUHUCTPATUBHONW ¥ MHOW OTBETCTBECHHOCTH; Pa3bSICHEHHSI TTOJIOKCHHH IO CpOKaM Hadvajia MpeaBLIOOPHOI
arutauuu. TpeOyroT ToakoBanus monoxenus K3 PK «O Beibopax B PecriyOnuke Kazaxcran» B 4acTu BO3-
MOKHOCTeH oOpalieHuss Hu30UpaTeNbHOW KOMHCCHUM B YCJIOBHSX @JIbTEPHATUBBL: B  BBIIIECTOSIIYIO
n30MpaTenbHyI0 KOMUCCHIO, B CYZ JIMOO B NMPOKypaTypy. BO3HUKAIOT HESICHOCTH IpU IMPUMEHEHUH HOPM,
PErIaMEeHTHPYIOIIUX TMPOLENypy HPUHATHS pPELIeHUs H30UpaTeNbHBIMH KOMHUCCHSMH, B OCOOEHHOCTH,
0 perucTpanum, OTMEHE PEerucCTpali, BOCCTAHOBIICHUH PETUCTPALUN KaHIUIATOB.

Heo6xonumo ycTpaHuTh npo0Oessl B TOJIKOBAHUM IOJIOKEHUN 3aKOHAa OTHOCUTENIBHO COCTaBIICHUS IIPO-
TOKOJIa, B KOTOPOM 3aKPEIUISIOTCSA BCE PEICHNs N30MpaTEeIbHON KOMUCCHU: O PETHCTPALllH, OTKa3e B Peru-
CTpallii WIM BOCCTAHOBJICHUM B KaHAWAATaX B JEMyTaTbl M Apyrue. Pemenus o peructpamuu, o0 oTKase
B PErucTpanuy, o0 OTKa3e B BOCCTAHOBJIECHUM B CIHMCKE KaHAWUIATOB ABJLIIOTCA KATETOPUSIMU OJHOTO psija.
[TosToMy mpeaCTaBIsIETCS, YTO OHHU TPEOYIOT OHUIHATEHOTO 0(OPMIICHHS, HECMOTpPS Ha OTCYTCTBHE MPSMO-
r'0 yKa3aHus Ha 9TO B 3akoHe. Ha ceronHs, cybl BEIHYKCHBI IPUHUMATh PELICHUS, HCXOAS U3 COOCTBEHHO-
IO TOJIKOBaHMsI CTATEH 3aKOHA.

3. Koucturymmonnsiit  3akoH PK  «O Beibopax B PecmyOmuke Kazaxcran» HyKmaeTcs B
COBEPLIEHCTBOBAHUH.

Msl cunTaeM, 4TO CyIsl pacmimpuTensHo TonkyloT monoxkenus K3 PK «O Beibopax B Pecmybmmke
Kazaxctan». B cBs3u ¢ aTuM npempraraeM u3MeHuTs 4. 2 ¢T. 27 K3 «O Bei6opax B Pecrryonuke Kazaxcram»
B ciienytome penakuuu: «lIpeaBpiOopHas arutanys HaYMHACTCS CO CIEAYIOMIErO THSI, TOCIEe OKOHYAaHUS
CpOKa perucTpauuy KaHaugatoB W 3akaHumBaercs B 00 wacoB 00 MHHYT 1O MECTHOMY BpPEMEHH HS,
MPEALIECTBYIONIETO THIO BEIOOPOBY.

Homnomauts 1. 4 c1. 50 K3 PK «O BEIOOpax B Pecnybnmke KazaxcTan» moiioKeHHEM O TOM, YTO B
cllydyae, €Cli JO0Ka3aHO, YTO KaHJUIAT B JEMyTaThl YHHUYTOXKaJ aruTalliOHHBIE MaTEpUANbl MOJTUTHYCCKUX
KOHKYPEHTOB, TO peIlieHHE O PErUCTPaLMK TaKON KaHIUAATYypPbl JODKHO ObITh OTMEHEHO HEMEUIEHHO.

Heo0xonumo pasrpaHUYUTh OCHOBAHUS AIMHHHUCTPAaTHBHOW M WMHOW OTBETCTBEHHOCTHH, KOTOpas
ynomuHaeTcs B Hadane 4. 2 cT. 50 K3 PK «O Bri6opax B Pecybnuke Kazaxcran». YOpaTh ciioBa «i HHYIO
OTBETCTBEHHOCTH B 4. 2 cT. 50 3akona «O BBIOOpax».

KoHCTUTYIIMOHHO-IIPaBOBYIO OTBETCTBEHHOCTD, IIPEAYCMOTPEHHYIO 3a Psii HapylleHUH u30upaTenbHo-
IO 3aKOHO/ATENbCTBA, CIENYET PAcCMAaTPUBATh KaK rapaHTHUIO pealu3alud U30UpaTeNbHbIX MPaB I'PaskIaH.
CdopmynupoBaHHble B paboTe MPEIOKEHUs MO0 COBEPIICHCTBOBAHHIO JACHCTBYIOIIErO 3aKOHOJATENbCTBA
[IO3BOJIAT IIOBBICUTH YPOBEHb FapaHTHH N30UpaTeNbHBIX IIpaB Ipakaad B Pecriybiuke Kazaxcras.
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Ka3zakcran Pecny0iuKachbIHbIH Cailjiay 3aHHAMACHIH JKeTiJIIIPYIiH
Keloip MaceJsiesiepi: coT TI:KipudeciH Tangay

Makasazna caiiiay GoiibIHIIA KbI3MET CalachlHa MaTepUaIbIK JKOHE IPOLECCYaNIbIK KYKBIK HOpMalapblH
KOJIIaHYJIbIH MoceJieliepi, a3aMaTTapAblH Cailflay KYKBIKTapblH KOPFay/blH KYKBIKTBIK Heri3zepi, caiinay
ypAiciHiH cyObekTinepine KOWBbUIATHIH TajanTap KapacTeipbUiraH. Keilip caiiiay TopTinmTepiHiH MoHICI
aHBIKTAJI/IbI, aTall alTKaH/a, JeMyTaTThIKKA YMITKepJIepi TipkeyaeH 06ac TapTyMeH, YMiTKepiep Ti3iMiHeH
HIBIFApy Typajbl HEMece YMITKepiep Ti3iMiHIE KajmblHa KenTipyAeH Oac TapTyMeH OaillaHbICTHIL.
«Kazakcran PecryOnuKacbIHAaFbl cailfidy Typaibl» KOHCTHTYLMSUIBIK 3aHHBIH epexenepine, cailnay
KYKBIFBIH PETTCHTIH a3aMaTThIK-KYKBIKTHIK HOpMallapFa TalAay JKYPri3iigi, KOHCTHUTYLMSUIBIK-KYKBIKTHIK
JKayarnkeplIik MoceleciHe apHajfaH FajbIM-3aHIepJICpAiH Ke3KapacTapbl 3epTTeNreH. MakalaHbIH
JKAHAIIBULIBIFEL COJI, KOJJQHBICTAFbl 3aHHAMAFa 3EPTTEY JKYPTi3y apKbUIbl a3aMaTTaplIblH IIaFbIMAApPbIH
KapacTeIpy TOpTiOiHE KeIIeH[i 3epTTey JKYPTri3iireH jKoHe caiiiay opraHiapblHIa LIaFbIMIapabl KaObLiaay
MEH KapacThIpyIbIH TOpTiOiH jkeTinmipy OoiiblHImIa miapamap aHpikranFad. Caiinay Typanabl 3aHHaMaHbI
KoJmany Mocenenepi OoiibiHmia apHaiibl JKoraprel COTTBIH HOPMATHBTIK KayJBICHIH KaObLimay, caiiiay
3aHHAMACBIHAAFbI KeHOIp aKkayJIbIKTapbl )KO0 YCHIHBUIAbL. A3aMaTTap/IbIH caiiiiay KYKbIKTaphl CaJlaChIH/AFbl
KeMUIIIKTEepi *Ky3ere achlpy apKbUIbI caiiay KYKBIFbI MEH iC )KYpri3y MHCTHTYTTapblH OJAaH 9pi KETinaipy
KaXXETTirl Typasbl KOPBITBIHIBLUIAP KACAIFaH.

Kinm  coe30ep: Kazakcran Pecrmy6mukacsiblH —«Kaszakcran —PecnyOnmkachlHmarsl — caifay — TypasbD)
KoHcTHTYIHSUTBIK 3aHEL, caifiay KOMHCCHSIIAPEL, a3aMaTTap/IbIH Caiiylay KYKBIKTapPBIHBIH KeMUIIKTepi.

F.A. Yerzhanova, R.M. Zhamiyeva, G.A. Ilyassova

Some issues of improving the electoral law of
the Republic of Kazakhstan: analysis of judicial practice

The article discusses the problems of applying substantive and procedural law in the field of electoral activi-
ties, the legal framework for protecting the electoral rights of citizens, and requirements for the subjects of the
electoral process. Determined the essence of certain election procedures, in particular, related to the decision
about refuse to register candidates for deputies, exclusions from the list of candidates, or to refuse to reinstate
in the list of candidates. Given the analysis to provisions in the Constitutional Law of the Republic of Ka-
zakhstan «About Elections in the Republic of Kazakhstany, to civil law norms about election law, investigat-
ed the legal scholars’ positions of regarding to the problems of constitutional legal responsibility. The novelty
of the article is that by studying the current legislation, a comprehensive analysis of the procedure for consid-
ering citizens' complaints was carried out and measures were determined to improve the procedure for their
adoption and consideration in electoral bodies. Proposed to adopt a special Decree of the Supreme Court
about the application of election legislation, to eliminate some gaps in the election legislation. Formulated the
conclusions about the need to further improve the institutions of the electoral law and the process, through
which the guarantees are implemented in the field of electoral rights of citizens.

Keywords: Constitutional Law of the Republic of Kazakhstan «On Elections in the Republic of Kazakhstany,
election commissions, guarantees of the electoral rights of citizens.
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Cultural rights and freedoms of the individual enshrined
in the Constitution abroad: a comparative analysis

In the scientific article on the basis of studying the legislation of foreign countries the comparative legal anal-
ysis of legal regulation of cultural rights is given. The article analyzes the impact of universal and regional in-
ternational treaties that enshrine cultural human rights on the constitutional legislation of a number of Euro-
pean States. The inclusion of cultural rights in the category of constitutionally enshrined is one of the features
of the development of the legislative process in many countries of the world since the second half of the
XX century. The purpose of the article is to show the development of «cultural law», and the task is to reveal
the concept of cultural law on the example of the analysis of the legislation of the CIS countries and some
Western European countries. Attention is drawn to the fact that the constitutions of European countries do not
directly provide for the right of access to cultural property as a set of legal institutions, but a number of laws
contain certain elements of this right. The methodological basis of this scientific work was dialectical, sys-
temic, comparative legal, normative and other methods of cognition. The conclusion is formulated that the
task of each state is not only their detailing in the national legislation, but also practical implementation for
the purpose of preservation and rational use of the cultural heritage. It is concluded that the study of foreign
experience of legislative regulation of cultural rights provides ample opportunities for its use in practice.

Key words: Constitution, cultural human rights, cultural values, European countries, legal institutions, guar-
antees, legal documents, legislation.

Introduction

As a rule, cultural human rights are associated with the adoption of fundamental documents designed to
contribute to the establishment and strengthening of the institution of human rights in the world. In 1948,
The United Nations adopted the Universal Declaration of human rights, in 1966 the international Covenant
on civil and political rights and the international Covenant on economic, social and cultural rights. It is well
known that the international concept of human rights is still based on the universal Declaration of human
rights. If you look at the set of rights enshrined in the document, it is not difficult to make sure that any
community speaks about the ideal standard of human rights to which it should strive. Such an ideal standard
is the values and legal institutions that meet the level of development of modern liberal democratic society.
Thus, at the present stage, it is especially important to conduct constitutional and legal studies on the prob-
lems of realization of cultural rights and freedoms of man and citizen.

Interest in foreign constitutional legislation is manifested in the definition of different classifications of
cultural rights and freedoms. Therefore, we decided to conduct a comparative study of the Constitution of
several countries to form the correct content of this right at the international or constitutional level. Our study
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was reflected on the analysis of the content of this right and determining that they are closely related to other
categories of law and clarifying the existence of a category of separate constitutional law.

We are wrong to say that cultural rights are essential in the modern life of society and the nation, re-
vealing it, forming the basis of individual and unique development of society as a whole. The study of this
right recognizes the necessary human rights to cultural heritage, original culture, native language, scientific
achievement, education, the phenomenon of creative life and access to cultural life.

The article helps to control the degree of security of cultural rights by analyzing the Constitution (legis-
lation) of many foreign countries. Cultural rights have arisen, especially in the constitutions of European
countries, but it is difficult to find some laws. In particular, the typology of the treatment of social and eco-
nomic rights needs to be addressed in order to ensure cultural rights. In this regard, it is recommended to
consider cultural rights in several constitutions, international legal instruments. Cultural rights have been dis-
cussed in many post-Soviet constitutions as a catalogue of social rights associated with over-burdening the
state and the return of real socialism.

Materials and methods

The methodological basis of the study consists of analysis, synthesis and other general methods. Indi-
vidual scientific methods of formal-legal, concrete-historical, comparative-legal were used during the re-
search of the article. In particular, the formal-legal method was used in the analysis of the norms of law gov-
erning constitutional and legal relations in the field of cultural law. The comparative legal method was used
in the study of the constitutional rights of foreign citizens in the field of cultural law. These methods of anal-
ysis allowed to determine the place, role and essence of cultural rights and freedoms of man and citizen.

Results

In the modern world, cultural law is a step for a person and a citizen of a decent and free life, social pre-
requisites for meeting spiritual needs, the basis of moral education. The significance of this category of law
for the state is expressed in the fact that it characterizes it as a democratic and legal state.

In order to achieve these objectives, States aim to promote freedom of creativity, ensure the right of
everyone to participate in cultural life and to use cultural institutions and access to cultural values. However,
in practice, there is a decrease in the participation of the state in the support of national culture, which has a
negative impact on the protection of human and civil rights and freedoms in the field of culture. In the course
of the implementation of cultural rights and freedoms, there is a lack in the current legislation of the norms
necessary for the study of modern social relations.

As for the world experience of constitutional regulation, the right of citizens to access to culture, the
right to use cultural values are officially recognized by the basic laws of many countries of the world. In
many post-Communist constitutions that emerged in the 1990s, cultural law did not have the same status. In
this article, an example is the constitutional legal regulation of the Polish country. The preamble of the Con-
stitution of the Republic of Poland assigns a great place to cultural heritage in the formation of Polish state-
hood and national identity and covers the organizational principles reflecting the goals and objectives of the
state to achieve culture. In accordance with this, the Polish country creates conditions for access to culture
and dissemination of culture, preserving the connection of the Polish people living abroad with the national
cultural heritage. This regulation provides for the definition of state policy in the field of access to culture, in
accordance with article 73 of the Constitution of Poland, everyone is guaranteed freedom of artistic creativi-
ty, scientific research and disclosure of their results, freedom of education, as well as freedom of use of cul-
tural property. Polish citizens are also guaranteed the right to establish their own educational and cultural
institutions for the development of their language, the preservation of morality and traditions, as well as the
development and protection of their culture. Article 62 of the Polish Constitution refers to the right of access
to the national cultural heritage [1].

Polish citizens have the full right to the development of national culture, the use of cultural goods for
creative activities. It ensures that every citizen does not lose the roots of culture and the values of culture in
the formation of a cultural way of life. Thanks to this, the culture does not become obsolete, it retains only
viable elements.

Another important aspect of cultural activity is that the emphasis on Polish culture, which determines
the identity of the Polish people, is a national problem. The two principles of equal access to the benefits of
culture and the principle of freedom of creativity and freedom of use of cultural works occupy an important
place in the Constitution. This is a rule guaranteed by the Polish state, so they are protected by generally ac-
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cepted law. It should be noted that the application of constitutional principles relating to the sphere of culture
cannot differ from the objective, social context.

It can be said that in European countries a standard has been formed for the financing of culture, in
most of which funds set standards that determine the competitive procedures and are provided by independ-
ent expert bodies.

A. Kosinskaya noted that the average inhabitants of Europe today work with a good source of income
than in 150 years, so the demand for entertainment related to cultural offerings is growing in society. Under
the Polish Constitution, everyone is given the freedom to use culture. The right to participate in cultural life,
the right to the development of science and the use of its achievements, as well as the protection of artistic
and scientific activities are provided only by the Constitution at the level of high legal force. Culture lan-
guage, customs, beliefs, way of governing, architecture, art, education system, etc. it includes such spheres of
cultural life as [2; 18]. One of the tasks set by the Polish state is the involvement of society in the national
culture and the formation of actions that activate the level of participation in culture.

Discussion

On the basis of the comparative analysis of guarantees of constitutional rights of citizens of the Repub-
lic of Kazakhstan and foreign countries in the field of cultural law in the national legislations of the studied
States, the task of creating specific mechanisms for their protection is assigned. Norms on the tasks of creat-
ing the necessary conditions for the realization of cultural rights and freedoms of citizens abroad are con-
tained in the Constitution (Poland, the Netherlands, the Republic of Belarus, Georgia, Ukraine, Portugal,
etc.). The Constitution of the Republic of Kazakhstan contains norms declaring cultural rights and freedoms
(from articles 19,20,30,37). The consolidation of state obligations to ensure this group of rights and freedoms
at the level of the Constitution of the Republic of Kazakhstan will contribute to increasing the responsibility
of public authorities for the creation of guarantees for their implementation.

In the Constitution of many States, the achievement of participation in cultural life is an important and
necessary element in the creation of a person's identity and presupposes that for personal development and
self-determination of a person it is necessary from the point of view of protecting the dignity of this right. In
particular, the Finnish Constitution recognizes the right to participate in cultural life as a duty of the state.
The state shall meet the cultural and social needs of each person by guaranteeing his right to use the Finnish
or Swedish language, and not only guarantees the preservation and development, access of other ethnic
groups to their language and culture, but also assigns a positive task to ensure access to these cultural goods
(article 17) [3].

Also, the Constitution of Lithuania guarantees freedom of science, culture, research and education (arti-
cle 42), the state supports culture and science, takes care of the historical heritage of Lithuania, works of art
and cultural monuments (paragraph 2 of article 42). As stated in the Constitution of the Republic of Lithua-
nia (25 October 1992), citizens belonging to national associations have the right to develop their language,
culture and customs (article 37). In article 41 of the Civil code of the Republic of Kazakhstan: education of
persons under the age of 16 years is mandatory; education in state (self-government) General vocational
schools and higher education institutions is free; higher education is available to all in accordance with the
abilities of each person. Citizens who successfully study in higher education institutions are guaranteed free
education. Spiritual and material interests of the author related to scientific, technical, cultural and artistic
creativity are protected by law [4]. Consequently, the Lithuanian country sets itself the task of improving
cultural law and other important issues related to this law.

Article 44 of the Spanish Constitution States: «public authorities uphold the right of access to and care
for all culture». In addition, article 46 prescribes the enrichment, preservation and maintenance of the histor-
ical and cultural heritage of the peoples of Spain in relation to public authorities. At the constitutional level
of Spain, cultural human rights are widely recognized, as the concept of the interrelationship of all human
rights in General is based on the ideology of promoting the progress of culture and the economy to ensure the
proper quality of human life. The Preamble of the Spanish Constitution, adopted on 27 December 1978, pro-
tects the rights of all Spaniards and peoples, including their culture and traditions, language and institutions;
it is proposed to develop culture and economy to ensure a decent standard of living for all people Article 20
(b) of literary, artistic, scientific and technical creativity; (c) Where freedom of teaching is considered, Arti-
cle 27 has the right to education for all citizens. Education is the goal of the full development of the human
person on the basis of respect for the principles of democracy and the realization of fundamental rights and
freedoms. Public authorities guarantee the right of parents to educate their children in accordance with their

Cepus «[lMpaBox». Ne 1(97)/2020 39



A.l. Birmanova, G.U. Balgimbekova, A. Lavnichak

religious and moral beliefs. Primary education is compulsory and free. Public authorities will fully consider
the obligation of all citizens to guarantee the right to education through the establishment of universal plan-
ning and education centres with the effective participation of all stakeholders. Also promotes the develop-
ment of science, scientific and technical research in the common interest. Article 46 of this law the public
authorities shall guarantee the observance and protection of the historical, cultural and artistic heritage of the
peoples of Spain and the legal regimes of its constituent parts. The criminal law stated that it takes and au-
thorizes appropriate measures to encroach on this inheritance [5]. A special place in the system of constitu-
tional norms of the Kingdom aimed at regulating the development of cultural rights of citizens is occupied by
provisions on the strategic vector for creating the necessary conditions for the free participation of young
people in cultural development. It is gratifying that in this legislation there are many activities related to cul-
tural law.

In paragraph 2 of article 26 of the Constitution of the Russian Federation (December 12, 1993) States
that everyone has the right to use their native language, fluency in the language of communication, educa-
tion, training and creativity. Under article 43 of the Russian Constitution, everyone has the right to educa-
tion. In state or military educational institutions and enterprises, the availability and free of charge of pre-
school, basic General and secondary vocational education is guaranteed. Everyone has the right to receive
higher education on a competitive basis in state or municipal educational institutions and enterprises. Com-
pulsory basic General education. Parents or persons replacing them provide basic General education. The
Russian Federation establishes Federal state standards of education, supports various forms of education and
education. Also, recognizing the right to participate in cultural life, article 44, paragraph 1, guarantees every-
one the freedom to read literary, artistic, scientific, technical and other creative works. Answer: in accord-
ance with this, everyone has the right to participate in cultural life and use cultural institutions, access to cul-
tural values[6]. Thus, in accordance with the content of the Russian Constitution, the right to participate in
cultural life is the right of every person and subjects in these relations. During the analysis of the Constitu-
tion of Russia, we noticed that cultural and spiritual values do not leave indifferent and especially need to
preserve these rights.

The Constitution of Japan (may 3, 1947), in accordance with their abilities, gives equal right to educa-
tion in the manner prescribed by law. All must ensure compulsory education of their wards in accordance
with the law. Compulsory education is free of charge (article 26). Freedom of scientific activity is guaranteed
(Article 23) and it is stated that everyone has the right to maintain a minimum standard of healthy and cultur-
al life (Article 25) [7]. This is how the role of the state in ensuring this category of law is recognized.

In the Constitution of the people's Republic of China (December 4, 1982), the state develops socialist
education and raises the scientific and cultural level of the entire people. In article 19, by creating various
educational institutions, the state shall carry out primary General education, develop secondary, vocational
and higher education, as well as develop pre-school education. In article 20, the state shall develop natural
and social Sciences, promote scientific and technical knowledge, encourage achievements in research, inven-
tions and innovations in the field of technology. In article 21, the state develops publishing Houses, radio and
television, publishing houses, expands the network of libraries, museums, houses of culture and other cultur-
al institutions that serve the people and socialism, conducts cultural events. The policy of this state does not
remain without priority on cultural rights. Continuously develop and maintain cultural rights.

At the constitutional level of the analyzed countries, it is quite justified that cultural rights are aimed at
ensuring the cultural and spiritual needs of the individual, as well as at the formation of a humanistically ori-
ented society. For example, in the Constitution of the Republic of Azerbaijan, «the state promotes the devel-
opment of culture, education, science, art, protects the historical, natural, material and spiritual heritage of
the people» [9].

Tasks requiring analysis of cultural rights, in article 37 of the Basic law oblige citizens of the Republic,
regardless of national characteristics, to take care of the preservation of historical and cultural heritage, to
protect historical and cultural monuments [10]. These tasks should be clearly formulated and include people
in the care of the national culture. Thus, for the education of a citizen in Patriotic communication is harmo-
niously combined in a broad sense with the mandatory transfer of traditions and heritage of the nation and
the educational process is combined with the need to preserve the cultural heritage. Access to the benefits of
culture and heritage should enhance the effectiveness of this process.

Despite the consolidation of a wide range of such rights at the international level, the mechanism of
their implementation and protection gives grounds to argue that the creators of the legal regulation system in
this area have been neglected, forming significant regulatory gaps. Transnational treaties, in particular, make
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reference to the mechanism for the realization of cultural rights, which in turn creates a very unstable and
bilateral legal framework for the effective protection of such rights at the interstate level.

According to the conclusion of the Polish lawyer am kosinska «some parts of the world on the issue of
the right of all people to equal access to culture face great difficulties because of the civilized lag» [11;79].

Analyzing the main features of the legal regulation of cultural rights and freedoms, it is necessary to
take into account not only the content of articles 19, 20 of the Basic law, but also the presence of the entire
set of rules relating to the content and implementation of these rights and freedoms. In the process of devel-
oping norms of law, the instruments characteristic of constitutional regulation in General are used to regulate
the content and implementation of cultural rights and freedoms. These are permissive tools, obligations and
prohibitions. Thus, it can be concluded that many definitions and observations, currently the complex status
of cultural rights is not defined, still need to be studied.

The constitutions of countries of CIS generally reflect these rights, however there is no uniformity in
the approach to the list and content of the rights and their guarantees. The rights are admitted and attached to
the constitutions, and their performance is, as a rule, guaranteed by laws and authority of state. However in
constitutions of some states the variety of rights and freedoms are not reflected or set in declarative way,
while others are just absent» [12;2083].

Conclusion

The constitutional and legal study has shown that the cultural rights and freedoms of man and citizen in
the Republic of Kazakhstan are still provided with the minimum of all socio-economic rights. Studying the
international experience in this area, it is recognized that the participation of citizens in ensuring cultural
rights abroad is constantly evolving this category of law.

The development of ensuring the cultural rights and freedoms of citizens requires a certain sequence:
first, scientific justification is necessary; secondly, an official concept; thirdly, legislative support; and
fourth, organizational measures. As a result of the study, we came to the conclusion that the legal regulation
of citizens ' participation in cultural life involves the preparation of a conceptual justification. Its conceptual
provision provides for the definition of this category of law, its justification, the solution of problematic is-
sues of the ratio of levels of competence, the development of a system of special principles on the content. It
also provides for clarification of certain rules of participation of citizens in law enforcement, permitted in
cooperation with state bodies, cultural rights. This, in turn, obliges to clearly define the competence of cul-
tural law.As can be seen from the analysis of EU laws in the field of culture, here the competence of unions
is limited and cultural rights are primarily guaranteed at the national level by laws of a constitutional nature.

In conclusion, a comparative analysis of the legal norms of the Constitution of some CIS and European
countries allowed to generalize the patterns of development and enforcement of cultural rights in the world
community. In particular, the mechanism for the implementation of cultural rights of citizens on the Europe-
an continent is more developed than the CIS countries, declarative norms proclaiming the recognition, re-
spect and development of cultural rights are provided in detail and enshrined in the text of the Constitution
and sectoral legislation. The above analysis leads to the conclusion that countries are only on the way to im-
plementing European legal standards in the field of guarantees for the realization of cultural human rights. At
the same time, the norms enshrined at the national level have a clear archaic character and require significant
updating in the context of changes in the content of cultural human rights under the influence of global prob-
lems of our time.
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A.N. bipmanosa, Y. banreimbekoBa, A. JlaBHngak

Ilereanepaeri Koncrurynusga oeKkiTijireH agaMHbIH MJJIeHI
KYKBIKTapbl MeH 00CTAHABIKTAPbI: CAJBICTBIPMAJIBI TAJIIAY

Makanaga IIeTesaepaiH 3aHHAMACBIH 3€pPTTEY HETi3iHAe MOJACHH KYKBIKTapIbl KYKBIKTBIK pETTEeyre
CaJIBICTHIPMAJIBI-KYKBIKTEIK Tajay OepiareH. ANaMHBIH MOICHU KYKBIKTapbIH OekiTeTiH omOelam »xoHe
OHIpJIIK XalbIKapaibIK mapTTapasiy Eyponansiy GipkaTap MemiekerTepiHiH KOHCTUTYIHSIIBIK 3aHHAMAChIHA
ocepi TammaHabl. XX F. eKiHII JKapThICBIHAH OacTan oJEMHIH KeNTereH eJJepiHIe KOHCTUTYLHSIBIK
OCKITIIreH KYKBIKTAp TOOBIHA MOJCHH KYKBIKTapAbl KOCY 3aH IIbIFapy MPOICCIHIH JaMy epeKIIeTiKTepiHiH
6ipi 6o TabblTampl. MakalaHBIH MaKCaThl «MOICHHM KYKBIKTBIH» JaMyBIH KepceTy, conmaii-ak TMJL
enzepiHin koHe barpic EypomaHblH KelOip MeMIIEKeTTepiHiH 3aHHAMAChlH Tajaay MBICAJBIHAA MOICHH
KYKBIK YFBIMBIH airy. Eypomnaisik engepaid KoHCTHTYIHAIapbIHAA KYKBIKTBIK HHCTHTYTTAap KEIICHI PeTiHe
MOJICHH KYHIBUIBIKTApFa KOJ JKETKi3y KYKbIFbI TiKeJeil KapacThIpbUIMaraHbIHA Ha3ap ayAapbuiajbl, anaiga
Gipkarap 3aHIapaa OChl KYKBIKTBIH JKEKeJereH aneMeHTTepi 06ap. OChl FhUIBIMH KYMBICTBIH 9/IiCHAMAIIBIK
HETi31H [JMaJeKTHKAJbIK, JXYHENIK, CalbICTBIPMAIIbI-KYKBIKTBIK, HOPMATHBTIK JKOHE TaHBIMHBIH ©3r¢ [I¢
omicTepi Kypanasl. OpOip MEMIJICKETTIH MIHACTI YWITTHIK 3aHHAMaJa OJlapAbl HaKThLJIay FaHa €MeC, COHBIMEH
KaTap ©3iHIH MOJICHM KYKBIFBIH CaKTay XOHE YTHIMIbI NaiifjaJaHy MaKCaTbIHAA HPAKTHKAIBIK iCKE achIpy
Goutblll TaOBLIAAbI, COHBIMEH KAaTap MOJCHH KYKBIKTapIbl 3aHHAMAIBIK PETTCYHiH LICTENIiK TaxipuOeciH
3epTTey OHbI TOXKipHbeae maiananyra KeH MyYMKIHIIK 6epei.

Kinm ces0ep: KoHcTHTyLMs, aZaMHBIH MOIEHM KYKBIKTapbl, MOIEHM KyHIbUIbIKTap, Eypoma enzepi,
KYKBIKTBIK HHCTHTYTTap, KEMUIAIKTep, KYKBIKTBHIK KY)KaTTap, 3aHIbUIBIKTAp.

A.N. bupmanosa, ['.V. banrumbekosa, A. JlaBungak, A. JlaBHU9aK

KyabsTypHble npaBa u cB0O00AbI YeJI0BEKA, 3aKPeIIeHHbIe
KoncTuryumeii 3a pyoexoM: CPAaBHUTEJIbHBIA AHAIH3

B craTthe Ha OCHOBe M3ydYeHUs 3aKOHOIATEIHCTBA 3apyOEKHBIX CTpPaH JIaH CPaBHHUTEIHHO-TIPABOBOM aHanu3
IIPaBOBOIO PEryJUpOBaHUs KyJIbTYPHBIX IpaB. [IpoaHalu3upoBaHO BIMSHUEC YHUBEPCAIBHBIX U PErHOHANb-
HBIX MEXIYyHapOJHBIX JOrOBOPOB, 3aKPCIUIAIONINX KyIbTypHBIC IIpaBa YEJIOBEKA, HA KOHCTUTYLIMOHHOE 3a-
KOHOJIATENILCTBO psjia rocynapcTs EBpomnbl. BriroueHune KynbTypHBIX IPaB B pa3psi]i KOHCTUTYLIUOHHO 3a-
KPEIUICHHBIX SIBIISIETCS OHOM M3 0COOEHHOCTEH Pa3BUTHUS 3aKOHOTBOPUECKOTO MPOIECCa BO MHOTUX CTPaHAX
MHUpa, HauuHas co BTOpoW mojoBuHbl XX B. Llenp cratbm — nokasaTh pa3BUTHUE «KYJIbTYPHOTO IpaBay,
a TaKKe PacKpPBITh MOHATHE KyJIBTYPHOTO MpaBa Ha MpUMepe aHainu3a 3akoHoaaTenscTBa crpad CHI™ u Heko-
TOpPBIX rocyaapcTs 3anagHoi EBpomsl. OOpallieHo BHUMAHUE, YTO B KOHCTUTYLIUSIX €BPONENHCKHX CTpaH Mpa-
BO Ha JIOCTYI K KyJbTYPHBIM LICHHOCTSIM KaK KOMIUIEKC IIPaBOBBIX MHCTUTYTOB HEIOCPEACTBEHHO HE IIPELy-
CMaTpUBAacTCs, OAHAKO B PAJIC 3aKOHOB COJCPIKATCS OTJEIbHbIC 3JIEMEHTBI JAaHHOrO IpaBa. Merononorude-
CKYIO OCHOBY JTaHHOH Hay4HOH paGOTHI COCTABIJIM JMAJIEKTHIECKUH, CHCTEMHBIH, CPaBHUTENHEHO-IIPAaBOBOH,
HOPMATHBHBIH M MHBIE MeTO/bI Mo3HaHUSA. CHopMyIMpOBaH BBIBOA, YTO 3amadeil KaKIOTo TOCYHapcTBa sB-
JsieTcs He TOJIBKO MX JETalu3allis B HAI[MOHAILHOM 3aKOHOAATEIbCTBE, HO M MpaKTHYeCcKas peaausalys B
HETAX COXPaHEeHMS U PallMOHATIBHOTO UCHONb30BaHUS CBOETO KYJIbTYPHOTO HAacIeusi, KPOME TOTO, UCCIIEN0-
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BaHUE 3apyO0EKHOTO OIBITA 3aKOHOAATEIBHOTO PETYIUPOBAHUS KYIbTYPHBIX MPaB AaeT HIMPOKHE BO3MOXKHO-
CTHU JUIS €70 UCTIONb30BAHUS B IPAKTHKE.

Kniouesvie cnosa: KOHCTUTYLHsSI, KyJIbTypHBIE NIpaBa 4eJOBEKA, KyIbTYPHBIE LIEHHOCTH, CTpaHbl EBporsl,
NIPaBOBBIC HHCTHTYTHI, TAPAHTUH, IPAaBOBBIC JOKYMEHTHI, 3aKOHOAATEIBCTBO.
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The role and principles importance of the biys court activity as an
institution of Kazakh customary law for modern legal relations

The article reveals the unique customs and traditions of the Kazakh people, which were based on the
principles that lay down the legal regulation of social relations, condition social justice in resolving
disputes and other conflicts arising in the process of economic activity and everyday life. The princi-
ples on which the Kazakh society was founded, which are the basis of Kazakh customary law in mod-
ern conditions can be char act erased as humanistic. On the basis of these principles, the formation of
a fundamental principles number is possible that, taking into account the historical roots, will allow
modernization of modern law. Despite the fact that the principles of customary law worked effective-
ly in the historical period of the existence of the Kazakh Khanate and semi-nomadic farming, in mod-
ern conditions it is possible to modernize and use them in the modern legal culture as a historically es-
tablished system of authoritative legal values. These are legal values that stipulate certain types of le-
gal punishments and rewards, principles of mutual relations of the parties in civil, family, labor and
other legal relations based on the equality of the parties and voluntary rights and obligations determi-
nation. The article substantiates the possibility of using the principles of adversariality, transparency,
the predominance of property responsibility as the main punishment type, and the wider use of legal
incentive measures in modern conditions.

Keywords: Kazakhstan, adaptation of traditional principles, court of biys, customary law, principles
of law.

Introduction

Currently, research on the institutions of customary Kazakh law, court of biys, legal principles that have
existed for centuries, is carried out, as a rule, from a historical point of view. However, modern legal and
political theory can use separate institutions of customary law, which have proved their usefulness in the
regulation of public relations. Important aspects of the modern state of law and civil society are self-
government, initiative, independence, focus on the legal and social capabilities implementation of the indi-
vidual. The whole features range that define modern civil society can be extended to the institutions of tradi-
tional Kazakh society, since the khan’s power has always relied on public institutions, which in turn have a
significant impact on the khan’s power by limiting it. The non-interference of political (khanate) power in
the everyday life of nomads, their autonomy, due to the characteristics of the semi-nomadic life way, implied
social interaction based on the equality principles, competitiveness in resolving disputes, openness of legal
proceedings and management decisions. At the same time, as a legal relations guarantee, the priority form
was property liability, which was due to the way of life and the production mode. Moreover, in modern con-
ditions, personal autonomy is becoming increasingly important. It is also due to lifestyle and mode of pro-
duction. For an emerging postindustrial society, an autonomous person communicates with other individuals
on the basis of equality, independence, non-interference in personal life, personal secrets, family secrets, per-
sonal interest in the results of their work, which determines the way of life and life priorities, are becoming
increasingly important. Based on this, it seems harmonious to consider the principles of Kazakh customary
law, since to a certain extent they are consonant with the requirements of the present.

Methods and materials

The research uses general and private methods of legal research. Based on analysis and generalization,
legal sources, views and theories of individual scientists are examined, individual opinions and provisions
are examined that reveal the problems of reflecting legal principles in the process of implementing the law.
The research basis is the dialectical approach, reflecting the variability and dynamic development of legal
norms and social relations. Moreover, legal principles and legal values that are the foundation of legal regu-
lation in a specific historical period are considered as a metaphysical basis. The phenomenon under consid-
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eration is studied in the inextricable link of social relations, legal principles and legal regulation of social
relations. Based on the method of comparison, analogy, by researching the historical institutions that take
place in the history of Kazakh customary law, the value of legal principles is revealed. The concrete histori-
cal method made it possible to consider the continuity of the principles governing social relations in a dialec-
tical interconnection and use these principles in modern legal regulation.

Results

In our opinion, the court of biys should be considered as a key institution of Kazakh customary law.
From the earliest times, judicial power in the Kazakh society was mainly carried out by the biys. It is impos-
sible to determine the period of the emergence of the bii court, since it is the bii courts that are the main non-
governmental institution organizing a traditional society. The bii courts, as such, existed long before the
reign of Tauke Khan and, in essence, were an integral institution of not the state, but society. The biys court
was not only the central institute of judicial procedural law, but also for a long time the most important ac-
tive center of the socio-political and, in particular, legal life of the Kazakhs. The peculiarity of the court of
biys is that it, in fact, represents only one of the biys activities aspects, which in Kazakh society constituted a
«group of custodiansy, i.e. connoisseurs and interpreters of customary law, sporadically, periodically or con-
tinuously performing judicial mediation functions. The judicial power, which belonged to the Biy, was of
exceptional importance in the Kazakh nomadic society. It was the leading form of power in the system of
self-government, widespread, close and understandable to the people, deserved respect and relied on him.
Compared with the khanate, the judiciary was the most developed, fully realized itself. In the nomads under-
standing, it acted as a statechood symbol, was a convenient, efficient, fast, one might say, universal means of
exercising state power. Therefore, almost all state bodies in achieving their goals, in the implementation of
their activities, tried to use or rely on the judiciary. Only this can explain the fact that in the system of state
power, everything from the khan and the sultans, ending with aul axals, were vested with judicial functions.
Accordingly, the authority and legitimacy of power was ensured by a fair resolution of disputes, and non-
interference in the personal space of a nomad who turned to the authorities, as a rule, exclusively in case of
need. Thus, the principles are: competitiveness; transparency; the predominance of property responsibility as
the main punishment form, was the legal relations basis, which provided autonomy relative autonomy from
the political and legal authority of the legal relations subjects.

Discussion

In a society of nomads, the judiciary was so revered that it sometimes stood above the khan power.
Of course, the power of the khan in the Kazakh society was considered the highest state power, so it was in
reality. However, in order to ensure its level, the khan’s power was forced to constantly reckon with the su-
preme power and rely on it. And in many cases, the Khan's power considered the judiciary as its component,
a continuation and did not separate from itself. In a society of nomads, the judiciary was so revered that it
sometimes stood above the power of the khan. The power of the khan in the Kazakh society was considered
the highest state power, so it was in reality. However, in order to ensure its level, the khan’s power was
forced to constantly reckon with the supreme power and rely on it. And in many cases, the Khan's power
considered the judiciary as its component, a continuation and did not separate from itself [1; 23]. This is the
main difference between Kazakh biys and Bek-biys in other Turkic-speaking countries. The Biysk judicial
power in Kazakhstan enjoyed great influence on the general civil power, including the civil-dynastic power
of sovereigns and rulers, and often shared the supreme power with them. The uniqueness of this judicial sys-
tem is emphasized by the fact that in neighboring countries and certain Central Asian regions agricultural or
urban culture prevailed, and the norms of law connected with it were secular and mental. Biy (bi) is first and
foremost a judge. The power of the Biy was considered to be the indigenous power, going back into the his-
tory depths of the people themselves, in contrast to the power of the khans, who had a «non-Kazakh originy.
One of the famous Russian researchers of Kazakh customary law I.A. Kozlov gave the following definition
to the Biysk court: «In the minds of the people, the title of bi belongs to the few who were distinguished by
impeccable honesty, a natural mind, and combine deep knowledge in the fundamental customs of the people.
Biy is a living chronicle of a people, a lawyer or his lawyer» [2; 225]. Such a review was universal on the
part of those who were familiar with the Kazakh legal system. According to researcher D. Zuev, «Kazakh
Biy was the wisest and most dignified» that their court represented «the bright pages of the distant past,
when in the quiet way of the patriarchal life he was as pure and truthful as life itself» [3; 161, 162]. Another
author B.N. Delvig biev refers only to as «the sole custodians of customary law» [4; 123]. According to
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A. Krahalev, «with regard to the justice of the court, the Kyrgyz (Kazakhs) are very demanding... Justice —
the presence of it is most important» [5; 40].

In Kazakh customary law, there is a whole principles layer and norms that determine the essence and
status of judge biy. They are formed in short and expressive sayings-formulas: «Do not be the son of only
your father, but be the son of mankind». «There is no more punishment for a judge-judge than his addiction
in favor of a relative»; «The stone has no root, and likewise the biy has no relative». Truth and justice, the
desire to comprehend them were the fundamental foundations of court proceedings and adjudicated judg-
ments of biys, based on the norms of Kazakh law: «Worship justice if it is expressed even by your father’s
slave»; «Expression is important in eloquence, but more valuable than isin». An important feature of
the Kazakh Biysk court is its spirituality, that is, recognition of the primacy of the spiritual content of the
case before its material and substantive content on the one hand, and the management of moral principles of
«conscience» on the other. The words «There is no god above truth», «Material wealth should serve spiritu-
ality, and spirituality is the main honor» were preserved in the people's memory. These statements had real
content: in a man his conscience, honor and dignity were declared the highest values. The strength of this
high morale was predetermined by the fact that, after centuries, it was noted by Academician S.Z. Zimanov,
established itself as an integral part of the Kazakh people's mentality [6; 30]. With regard to justice, this gen-
eral morality was reflected in such normative and moral principles: «The ruler of the khan has the mind of
forty people, and the biy has the knowledge and conscience of forty people», «The rich man is the keeper of
livestock, and biy is the guardian of conscience»; «The judge (biy) is impartial, because he has no bias in
favor of his own and not his own, violation of this leads to the justice itself death». A well-known national
culture figure, S. Seifulin, wrote about the Kazakh biys: «Those who were extremely devoted to the wills and
wise ancestors legacy, mastered the past historical ancient rules and customs selection and traditions, laws —
heres and case-law decisions became beas, the statements and judgments of the sages, knew them by heart
and had the eloquence gift» [7; 8]. In the Kazakh nomadic society, «biy» and «speaker» were used as single-
meaning concepts. Moreover, the judicial «oratory» among the Kazakhs was not so much eloquence in gen-
eral and a speech form as it was evidence-based, included in the proof means and persuasiveness. This was
expressed in installation sayings: «The one who is resourceful in expressiveness excels». The power of
words in a nomadic society has always been so prestigious and authoritative that often the victory was deliv-
ered to those who possessed the speech art. «Artificial biy can solve the murder case with just one short
speech». Recognizing that «Of all the arts, the most important thing is the language culture», at the same
time, Kazakh law has formed its judicial goal: «Language is valuable, but truth is more valuable in court».
In Kazakh society, the title «biy» was not so much hereditary or granted as a well-deserved honorary title.
Bii were not appointed or elected. At least, that was before the intervention of the Russian colonial admin-
istration in the 19th century. The applicant (candidate) could sometimes be determined, distinguished by
beats, elders and other respected and wise people who initially provided him with some support, but you can
become a beater only after popular recognition of the applicant deserving such a title. The main requirements
that were presented to the Biy as a sender of justice were: thorough knowledge of the norms of customary
law, mastery of the wealth of the steppe law and its basic norms, fixed in the Codes «True Establishments of
Kassym Khany, and «Ancient Establishments of Yessim Khan» «Supplemented by the precedential decrees
of famous biys, possession of oratory talent and honesty. Customs sanctioned by state authorities turned into
legal customs, reflected in the above code. The attempt to codify customary law adopted during the reign of
Khan Tauke at the end of the 17th century is better known. The Codex, developed by the famous biys under
Tauke Khan, was called the Jet of Jarga (seven regulations) [8; 100—-101]. Thus, customs were transformed
into legal customs, provided by the official, khanate power to one degree or another throughout the entire
period characterized as the Kazakh khanate from its formation to the period of the protectorate.

The historical period in literature is called as the Golden Age of Justice. This is a major milestone,
a kind of spiritual frontier in the history of Kazakhstan, is strongly associated with the triumph and authority
of the law and justice rule, which have been and remain in all time and among all nations a special moral
criterion for human society. It is known that according to the canons of the Golden Age of Justice, the life of
all three Kazakh zhuzs flowed: Elder, Middle, Younger. And it is especially important that regardless of the
period and the names of the supreme rulers, under which a «fair order» was possible and established, its in-
corruptible judge, sage, orator, historically acts as an active creator — bearer, defender, interpreter, reformer
and guide of law and justice. real biya figure. These were people whom the famous orientalist, professor
AL Levshin calls «geniuses of his own kind» on his merits standing «along with Solons and Lycurgus», who
assert high morality and holiness in public relations in their work [9; 367].
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It is nessesary to note that recognition by the people gave the Biy great authority and social power over
the nomads. However, it was honesty, impartiality, knowledge of customs and their correct application, and
not state coercion, that execution ensured of court biys decisions. A dishonest man inevitably lost the biy
title, since no one considered it possible to turn to him for a fair decision. An impeccable reputation was a
necessary and sufficient guarantee of justice. However, in order to recognize the applicant as meeting these
requirements, it was necessary to show his skill in practice by taking part in any judicial (legal) dispute. Suc-
cess in such a case actually ensured the recognition of the applicant by bi. Other criteria (social origin, age,
etc.) were not critical. For example, researchers sometimes note a rather early age, even for those times
(13 years), when the applicant was recognized as a biy. Usually the biys came from commoners, were not
distinguished by generosity, although the biys from the sultans were known. The title of biy was a kind of
perpetual license to legal practice as a judge or lawyer. Of course, the biys differed from each other in terms
of power and sphere of influence, they occupied different levels in the judicial hierarchy — from the biys of
a small aul, tribal collective to biys, whose fame and influence extended to zhuzes, uluses and the entire terri-
tory of Kazakh statehood. Depending on this, the stringency of the requirements for beats changed. The trial
was the main function of the bi judges. It was at this stage that the biys should have revealed their skill, expe-
rience and acted as «heralds of truth», signs of customs, «guardians of order» and justice, defenders of tradi-
tions: to show the ability in eloquence, ability to apply various methods and tricks in resolving conflict litiga-
tion.

Conclusions

Kazakh customary law defined the following judicial tasks:

1. Ensuring the restoration of the lost right to property, things, livestock, wintering, summering, ponds;
restore the right to brides, widows, the recovery of kun, ayyp and punish the offender, the guilty.

2. Recovery of material damage and losses caused by unlawful actions of the offender to the victim.

3. The common Kazakhs law the distinguished damage as in the form of lost profits (offspring, growth
in property and others).

4. The restoration and proper the tribal honor of the injured party satisfaction in litigation. Protection of
the honor and personal dignity of the community member, his family, noble family, the clan honor, tribe and
their branches.

It should be noted that, among the goals and the bii court objectives, there was no punitive function,
which is so inherent in the modern state court. The absence of such punishments as imprisonment, awesome
punishments and torture, as well as the lawsuit the proceedings nature, the representation possibility and
surety in court put the biys court in an institutions number of non-state social authority, bringing it closer to
the modern arbitration court. Thus, considering the court of biys institution from the point of view of the
modern approach to legal institutions, we can characterize it as a human rights and law-restoring public insti-
tution. Emphasizing the main features of the biy court, it should be noted its independence, autonomy from
the khan (state) government, self-financing, the security of the court decision by the power of public opinion,
the conciliatory orientation of decisions, designed to realize the personality's capabilities in this historical
period. The court of biys was an important institution of the Kazakh society for 15—18 centuries. This institu-
tion was indispensable and vital for a traditional society, which, with relatively weak khanate power and
strong beginnings of social self-organization, allows us to consider it as an institution of a traditional society
based on principles that could be acceptable in modern times. The independence of judges in making deci-
sions, strict adherence to the principles enshrined in the Constitution of the Republic of Kazakhstan, proce-
dural codes and other legal acts should bring the judiciary to a new level of legal impact on public relations.

The exercise of the judiciary on the justice basis, openness, publicity, human rights protection, violated
rights restoration is intended to make the courts the main bodies protecting the individual interests in modern
conditions. Judges are called upon to become «heralds of truth», «guardians of order» and justice, defenders
of law: to show the ability not only of eloquence, but also the ability to apply various methods and skills in
resolving court cases in modern conditions.

According to the authors, Biysk justice continues to be preserved in the historical memory of the people
as a standard of legality and justice. Centuries separate modern generations from the Golden Age of bi jus-
tice, the socio-political environment, norms and content of law have fundamentally changed, however, even
at the present stage of the development of the judicial system, bi as a judge, the court as a judicial power
should embody high professionalism and honest attitude in the public representation to the administration of
the judicial function. Biysk justice as a standard of legality and justice not only continues to be preserved in
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the historical memory of the people, but is also gaining relevance at present as a value reference point and
the democratization of justice in the Republic of Kazakhstan.
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A.B. Typnaes, H.C. AxmeroBa

Ka3ipri KYKbIKTBIK KATBIHACTAP YIUIiH Ka3aK 9/1eT-FYPbINl KYKbIFbIHBIH HHCTUTYThI
peTiHaeri OnJjiep COTHIHBIH KbI3METIHIH KaruaJapbIHbIH POJIi MeH MaHbI3bI

Makanaga KYHAENIKTI eMipAe JKoHe MIapyallbUIBIK KbI3MET IIPOIEciHAe TYBIHAANTHIH, e3re 1e
KaWIIBUTBIKTApABl JKOHE Jaylapipl MICHIy Ke3iHAE OJIEYMETTIK OJAUIMIKTI HETI3NCHTIH, KOFaMIBIK
KaTBIHACTAPABI KYKBIKTBIK PETTeyMi KYpaHThIH, KaFMJAaTTap HETi3i OoJFaH, Ka3aK XaJIKBIHBIH Oipered camit-
JOCTYpiIepi MeH oIeT-FyphINTapsl amblUrrad. Kasipri skarmaiia Ka3aKThIH OIET-FYPBIN KYKBIFBIHBIH HeTi3i
0oJFaH, COHBIH HETi3iH/e Ka3aK KOFaMbl KYpPBUIFaH, KaFMIaTTap bl 'yMaHUCTIK Aen cunarrayra 0oxanbl. Ockl
KaFMJaTTap/blH HETIi3IHAE TapuXd TYN-TaMbIPJIAp/bl €CKEePe OTBIPBIN, Ka3ipri KYKBIKTBI JKAHFBIPTYFa
MYMKiHZIiK GeperiH Gipkarap Heri3 Kajiaylibl OacTamanap KalbIITACTHIPYbl MyMKiH. Ka3ak XaHIBIFBIHBIH
KYPBUTYbIHBIH JKOHE JKAapThUIail KeLIedi MapyambUIbIK JKYPri3y[iH TapuXu Ke3eHIEPIHAC oIeT-FyphII
KYKBIFBIHBIH KaFuJajiapbl THIMII JKYMBIC ICTETCHIHE KapamacTaH, Kasipri jKaraiiia oiapisl 3aMaHayd
KYKBIKTBIK MOJICHHETTE TapHXH KaJbIITacKaH, Oe/esi KYKBIKTBIK KYHIBUIBIKTAp JKYHeci peTiHe )KaHFBIPTY
JKOHE MalijanaHyra MYMKIH Oonazsl. By tapantapablH TeHZIIriHe jkoHe KYKBIKTap MEH MIiHAETTepIl OekiTy
epIKTUIriHe HEeTi3/eNreH, a3aMaTThIK, OTOACHUIBIK, CHOCKTIK JKOHE ©3re A€ KYKBIKTBHIK KaThIHACTAparbl
TapanTap/blH ©3apa KapbIM-KaThIHACTAPbIHBIH KaFUAAJIapblH, KOTEPMEJICY JKOHE 3aHJbl jKazanap TYpJepiH
HEeri3[eiTiH KYKbIKTBIK KYHIbUIbIKTap. Makanaga Kasipri 3amaHrbl JKarJaillapia JKapbICTIANIBbUIBIK,
TpaHCHAPEHTTLIIK KaFuAaTTapblH NaiilallaHy, MYJTIKTIK KayalKepIIUTIKTiH HeTi3ri xKa3a Typi peTinae OachiM
60J1yBI, KYKBIKTBIK KOTEpMEJIey IapaiapblH KeHIHEeH Maijaaany MyMKiH/AIT Heri31enreH.

Kinm ce30ep: Ka3zakcran, focTypii Karunanapiasly OeifiMaenyi, OHIep COTBI, 9feT-FYPBIT KYKBIFBI, KYKBIK
KarHuaanapel.

A. Typnaes, H. AxmetoBa

Poub v 3HaYeHHe NPUHIOHUIIOB 1€ATCJIbHOCTH Cy/J1a OMeB KaK HHCTUTYTA
KAa3aXCKOro 00bLIYHOI0 npasa JJjist COBp€EMECHHBIX IIPaBOBbLIX OTHOILIEHU

B cTathe packphIThl YHHKalbHbIE OOBIYal M TPAAUIMU Ka3aXCKOTO HApOAa, B OCHOBE KOTOPBIX HAXOIATCS
TPUHIMIIBI, 3aKNaJbIBAIONINE MIPABOBOE PETYIHUPOBAHUE OOIIECTBEHHBIX OTHOIUEHUH, 00YyCIOBIMBAIOLINX
COIMANIBHYIO CIPABEATMBOCTD MIPU PELIEHUH CIIOPOB M MHBIX KOJIM3UI{, BOSHUKAIOIIUX B IIPOIIECCE XO3AUCT-
BEHHOH JIeATEIbHOCTU U TMOBCEIHEBHOM XHU3HH. [IpUHINIIBI, Ha KOTOPBIX OBIIO OCHOBAHO Ka3axcKoe o0Iie-
CTBO, HaXOJsIIeecs B OCHOBE Ka3aXCKOTO OOBIMHOTO IpaBa, B COBPEMEHHBIX YCIOBUSX MOXHO OXapaKTepH-
30BaTh KaKk rymMaHucTHdeckue. Ha nx ocHOBe BO3MOXKHO ()OPMHPOBAHHUE psila OCHOBOIOJATAIOIINX HAYalI,
KOTOpBIE II03BOJIAT, C y4ETOM MCTOPHUYECKHX KOPHEH, MOJCpHU3UPOBATh COBpeMeHHOE IpaBo. HecmoTps Ha
TO, YTO IPHHIIMIIEI OOBIYHOTO TpaBa () (GEKTUBHO pabOTaIN B HCTOPUIECKUIT TEPHOJ CYIIECTBOBAHNUS Ka3ax-
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CKOT'0 XaHCTBA U MOJIYKOYEBOT'O BEJICHUS XO35ICTBA, B HBIHEIIHUX YCIOBUAX BO3MOXHBI MX MOJCPHHU3ALHUA U
UCHOJIb30BAHUE B COBPEMEHHOW NPAaBOBON KYJIbTYpe KaK MCTOPUYECKH CJIOKHBLIASCS CHCTEMa aBTOPHTET-
HBIX TPABOBBIX LIEHHOCTEH, KOTOPBIE 0OYCIOBIMBAIOT ONPEEICHHbIC BUIbI IOPHMYECKUX HAKa3aHUH U 110-
OLIPEHUH, TIPUHINIBI B3aUMOOTHOIICHUH CTOPOH B TPAKIAHCKUX, CEMEHHBIX, TPYHOBBIX M MHBIX IIPABOOT-
HOUIGHHSX, OCHOBAaHHBIX Ha PAaBEHCTBE CTOPOH M JTOOPOBOJIBHOCTH YCTAHOBICHUS IPaB M OOSM3aHHOCTCH.
B cratbe 060cHOBaHa BO3MOXKHOCTH HCIIOJIB30BAHUS B COBPEMEHHBIX YCIIOBHSX IPHHIUIIOB COCTSI3aTEIBHO-
CTH, TPAHCIIAPEHTHOCTH, IpeoOIanaHnsl UMYIIECTBEHHOW OTBETCTBEHHOCTH KaK OCHOBHOTO BHJa HaKa3aHM,
6oJiee IUPOKOTO UCIOIb30BAHUS MEP NTPABOBOTO MOOIIPEHHUS.

Kniouesvie crosa: Kazaxcran, aganrauns TpaIulMOHHBIX IPUHIMIIOB, cyJ OUEB, 0OBIYHOE MTPABO, IPUHIIMIIBI
npasa.

References

10 Zimanov, S.Z. (2005). Mir prava kazakhov «Zharhy» — unikalnaia sistema [The world of Kazakh law «Zhargi» is a unique
system]. Yurist — Lawyer, 11, 19-26 [in Russian].

11 Kozlov, M.A. (1948). Obychnoe pravo kirhizov [Kyrgyz customary law]. Materialy po kazakhskomu obychnomu pravu —
Materials on Kazakh customary law, 1, 225-239 [in Russian].

12 Zuev, A. (1867). Kirhizskii narodnyi sud [Kyrgyz People's Court]. Zhurnal Ministerstva iustitsii — Department of Justice
Journal, 3, 161-208. Saint Petersburg [in Russian].

13 Delvig, B.N. (1910). Kirhizskii narodnyi sud v sviazi s pravovym polozheniem inorodtsev Stepnoho kraia [Kyrgyz People's
Court in connection with the legal status of Steppe Territory foreigners]. Zhurnal Ministerstva iustitsii — Zhurnal ministerstva
iustitsii — Department of Justice Journal, 5, 122—140. Saint Petersburg [in Russian].

14 Krakhalev, A.I. (1888). Sud i sledstvie u kirhizov Sibiri [The trial and investigation of the Siberia Kyrgyz]. Iuridicheskii
vestnik — Legal Bulletin, 28, 23-48 [in Russian].

15 Zimanov, S.Z. (2001). Drevnii mir prava kazakhov. Materialy, dokumenty i issledovaniia [The ancient world of Kazakh law.
Materials, documents and studies]. (Vols. 1-10; Vol. 1). Almaty [in Russian].

16 Seifulin, S. (1932). Kazakhskaia literatura [Kazakh literature]. Kyzyl-Orda [in Russian].

17 Abil, E.A. (2000). Istoriia hosudarstva i prava Respubliki Kazakhstan s drevneishikh vremen do nachala 20 veka [The histo-
ry of the state and law of the Republic of Kazakhstan from ancient times to the 20th century beginning]. Astana: IKF «Foliant»
[in Russian].

18 Levshin, A.L. (1996). Opisanie kirhiz-kazachikh ili kirhiz-kaisatskikh ord i stepei [Description of the Kyrgyz-Cossack or Kyr-
gyvz-Kaisak hordes and steppes]. Almaty: Sanat [in Russian].

Cepus «[lMpaBox». Ne 1(97)/2020 49



DOI 10.31489/2020 P1/50-60
VK 342

H.B. Cunopoga, K.)K. Margarosa, JI.111. MeiipmanoBa

Kapaeanounckuii sxkonomuueckuii ynugepcumem Kasnompebcorsa, Kazaxcman
(E-mail: nsidorova75@mail.ru)

IIpaBoBbIe OCHOBBI CTAHOBJIEHHUSI M Pa3BUTHSA
TPaHCHOPTHOI MpokypaTypsl Kazaxcrana

B cTarbe paccMOTpEHEI IPaBOBBIE OCHOBBI CTAHOBJICHUS M Pa3BUTHS TPAHCIIOPTHOHU MpoKypaTyps! Kasaxcra-
Ha. l{enpI0 HaCTOSIIET0 NCCIIETOBAHMS SBISICTCS ONpe/eNIeHIe NCTOPHKO-TIPABOBEIX IPEIIOCHIIOK CO3TaHMs
" (QYHKIMOHHPOBAHUS TPAHCIIOPTHON IMPOKYpaTyphl KaK CIIEIMAIN3MPOBAHHOTO OpraHa CHCTEMBI OPraHOB
npokyparypsl Kazaxcrana. OCHOBHO# aKLEHT C/ieflaH Ha HCCIIEJOBAHHE apXMBHBIX MaTEpHAJIOB, OTPa)Karo-
X OCHOBHBIC 3Tallbl CHELHANN3AMI OPraHoOB MPOKypaTypsl KazaxcraHa 1o Hag3opy Ha TpaHcropre. Me-
TOZ0JIOTHYECKYIO0 OCHOBY HACTOSIIEH pabOThl COCTABHIIM CHCTEMHBIE ITOJXO0/IbI K M3YYEHHIO IIPABOBBIX aKTOB,
OTPaXKAIOLIMX MCTOPUIO PA3BUTHS TPAHCIIOPTHON MPOKYPAaTyphl, a TaKXkKe OOIIEHAyYHbIE METO/IbI O3HAHMUS.
IIpoBenenHoe mccnemoBaHUe MO3BOIMIIO CHAETATh BHIBOA O TOM, YTO TPAHCIOpPTHAs IPOKypaTypa CO31aBa-
J1ach, UCXOMS U3 MOTPeOHOCTEeH pa3BUTHS SKOHOMHKH, 0o0IecTBa U rocynapcrsa. VccinenoBanue craHoBie-
HUSI ¥ Pa3BUTHS TPAHCHOPTHOH MpoKypaTypsl Pecmybmmku Kasaxcran mo3Bosio aBropaMm 000CHOBAThH HC-
TOpPHYECKOe TpeJHa3HaYeHIe JaHHOTO OpraHa U €ro MECTO B CHCTEME OPTaHOB IIPOKYPATypHl Yepe3 MpU3My
HEOOXOIMMOCTH BBIIIOJIHEHUS (DYHKIIMH, BO3JIOKEHHBIX HAa TPAHCIIOPTHYIO NPOKYPATYpYy B COOTBETCTBUH C
3akoHOAaTenbcTBOM PecyOnuku Kaszaxcran u motpebHOCTAME obuiecTBa. VccnenoBanue HCTOPUYECKUX ac-
MEKTOB CTAHOBJICHUS M PAa3BUTHS OPraHOB TPAHCIIOPTHOW MPOKYpPaTyphl MO3BOJISACT cHOPMYIUPOBATH BHIBO-
Il U TIPEJUI0KEHUS], HAIIPABJICHHbIE HA COBEPILICHCTBOBAHUE MPABOBBIX H OPTraHU3aIIMOHHBIX OCHOB JICATEIb-
HOCTH.

Kniouesvie crnosa: TpaHCIIOpTHasl MPOKypaTypa, UCTOPUS TPAHCIIOPTHON HPOKYPaTyphl, IPaBOBBIE OCHOBEL,
CTaHOBJICHHE TPAHCIOPTHOH MPOKYpaTyphl, Pa3BUTHE TPAHCIIOPTHOW IPOKYpaTYyphl, apXHBHBIC MaTepHaIb,
CIeHUAIU3UPOBaHHAs IPOKYPaTypa, IePHOAU3ALHS.

Bseoenue

B coBpeMeHHBIN MEpHOa peaTu30BLIBAIOTCS Pa3IMIHBIC CTPATETHUECKHE MPOCKTH W MPOTpaMMBbI, Ha-
MpaBJICHHbIC HA MOJCPHHU3AIMIO U Pa3BUTHE OTCYCCTBEHHOM MH(PACTPYKTYPHI, B TOM YHCIIC U TPAHCIIOPT-
HOT'O CEKTOpa, B 3TOH CBS3U aKTYaJU3UPYETCsl POJIb OPraHOB rOCYIapCTBa, B MOJIE 3PEHUS KOTOPBIX TOJIKHA
HaxXOJIUTHCS TTOJTHASI U KaYEeCTBEHHAA WX peanm3aius. K 9uciry Takux opraHoB MOYKHO OTHECTH TPaHCIIOPT-
HyI0 TIpoKypaTypy Pecnyb6nukmu KazaxcTtan, KoTopas B YCTaHOBJICHHBIX 3aKOHOM TIpenenax u Gopmax ocy-
IIECTBIISET BHICIIMIA HAI30D 32 COOIOICHIEM 3aKOHHOCTH Ha TPAHCIIOPTE.

TpancnopTtHas npokypatypa Kazaxcrana nporuia IIUTeNbHbIN yTh CBOETO CTAHOBJICHUS U Pa3BUTHS,
TIPH 3TOM B Pa3IMYHBIC BPEMEHHBIC OTPE3KHU JACATEIBPHOCTh JAHHOTO OpTraHa OIEHUBAJIach HEOHO3HAYHO, OT
0e3yCI0BHOTO 000CHOBaHUS €€ 1eIeco00pa3sHOCTH U A(H(HEKTHBHOCTH JIO MOJIIPHOTO OTPUIIAHUS HEOOXOIH-
MOCTH CIIEIUaIN3alKy MPOKYpaTyphl B TaHHOM HarlpaBieHuu AestenbHocTu. Ceroans ['maBHas TpaHCcopT-
Has npokyparypa Pecyonmmku Kazaxcran — BeayIee 3BeHO B CHCTEME OpPTraHOB IIPOKYpaTypsl PecyOmmku
Kazaxcran.

HccnenmoBanue CTaHOBJICHUS W Pa3BUTHSI TPAHCIOPTHON mpokypatypbl Pecrryonukn Kazaxcran mo3Bo-
JIWJIO aBTOpaM 00OCHOBATh UCTOPUYSCKOE MPEIHA3HAYCHUE JAHHOTO OPTaHa U €r0 MECTO B CUCTEME OPraHOB
MPOKYPATyphbl 4epe3 Mpu3My HEOOXOAMMOCTH BBINOJHEHHMS (DYHKIIMH, BO3JOKEHHBIX HA TPaHCIOPTHYIO
MPOKYPATypy, B COOTBETCTBHH C 3aKOHOATeNhCcTBOM PecnyOnuku Kazaxcran u motpeOHOCTSIMU 00IIIECTBA.

Memoowt uccreoosanus

MeTtoandeckoi OCHOBOM HICCIICAOBAHMS TP HAIMCAHUH HACTOSAIIEH CTAThH MOCITY>KIIIA OOIICHAYIHBIC
METOJIbI TIO3HAHUS, a TaKXKe METOABl HCTOPUKO-IIPABOBOTO M CPABHUTEIHHO-TPABOBOTO aHaim3a. BeiOpaH-
HBIE METOJIbI MO3BOJIMIA KOMILJICKCHO MCCIIEIOBATh OCHOBHBIC 3TAllbl CTAHOBICHUS U Pa3BUTHUS TPAHCIIOPT-
HOW TpoKypaTypsl. HermocpeacTBeHHOMY aHaiIn3y ObUTH MOABEPTHYTHI MaTepuaisl LleHTpansHOTO rocynap-
cTBeHHOTO apxuBa PecryOnmkm KazaxcraH, a Takke apXHBHBIC MaTepHaIbl [ TaBHON TPaHCIIOPTHOM MPOKY-
parypsl Peciybnuku Kazaxcran.
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Obcyarcoenue

Jo mawama XX B. Ha Teppuropun Kazaxcrana mpeoOiaman ryKeBoi, MECTaMU BHIOYHBIA TPAHCIIOPT.
[TepBbMu xene3nsIMu Hoporamu Kazaxcrana Osutr y3kokoJieiubie TnHuA [TokpoBckas Ciaoboaka—Y panbCck
(1893 r.), Ypbax—Actpaxans (1897 r.), Opnenoxk—Kapa-Kyua (1896 r.), Openoypr—Tamxkent (1906 r.). O6-
mast IpoTsSKEHHOCTh nopor B Kazaxcrane cocraBmina 2081 kM, OONBITUHCTBO JUHUN OBIIO TYMMKOBBIMH, a
yJacTku Maructpaneit Openoypr—TamkenT, Ypbax—AcTpaxaHb — TPaH3UTHBIMA. BMecTe ¢ TeM OHH UMETTH
Oonbimoe 3HadeHue Ui Kazaxcrana. Tak, Hampumep, OOMBIIOE BIUSHUE Ha SKOHOMHYECKOE PA3BHTHUE pe-
THOHA OKa3ana TamkeHTckas xene3Has gopora [1; 17].

Crenmanusanus OpraHoB MPOKYpaTypsl B 00JaCTH HaA30pa 3a MCIOHEHHEM 3aKOHOB Ha TPaHCIOPTE
HavaJiach C MOMEHTA YUPEKICHHSI COBETCKOW MPOKYpPaTyphl, KOTOpasi C CaMOro Havyalla CTPOMJIACh TIPUMEHH-
TEIBHO K CTPYKTYPE JKEIE3HOJOPOKHOro TpaHcmopTa. Yxke B [lonoxxeHnn «O IpoKypopcKOM HaI30pe»,
npuastom BIIUK 28 mas 1922 r., conepkaiock TpeboBaHUe O CIIeIIMaIN3allid BOCHHON 1 00IIeH poKypa-
TYpPBI IO HAZ[30PY 32 HCIIOTHCHUEM 3aKOHOB Ha JKeJIe3HOOPOKHOM M BOJTHOM TpaHcmopre [2; 215].

[Mocne Oxtsi6ps 1917 r. onna wacth Kazaxcrana Bxoguna B ACTpaxaHCKYIO T'yOepHHIO, Ipyras — B
Typxecranckyto ACCP, tpetbst — B Tepputopuio Cudpekoma. Tonbko 10 uronst 1919 r. dekperom Coeta
HaponHbIX KomuccapoB PCOCP 6p11 oOpa3oBaH PeBOMIONMOHHBIN KOMHUTET O yrhpaBieHuio Kazaxckum
KpaeM (BOCHPEBKOM), KOTOPBIN BBIMTOJHSI BCe (DYHKIUM, MPUCYIINE OPraHaM TOCyJapCTBEHHOH BIACTH H
ympasienus. B coorBerctBuu ¢ atuM Jlekperom Kazaxcran Bomien B coctaB PCOCP, a 3To 3Haumno, 4to Ha
HET0 pacIpoCTPAHsUIHCh BCE POCCHICKHE 3aKOHHI [ 1; 18], B TOM drmCIIe Kacarommuecs MPOKypaTypHI.

Ecnm caenath 9KCKypc K MCTOKaM CO3AaHUS MPOKYPaTyphl, CIELyeT OTMETHUTh, YTO K KOMITETEHIINH POC-
CHICKOH TIPOKYpaTYpHI €IIe ¢ MOMEHTa €€ CO3aHHsI OTHOCHJICS HAJ[30p 32 NEHTPAILHBIMUA OpraHaMHU WCTIONHH-
TenpHOM BiacTu. O0pa3oBaHHbId [lerpoM I CeHaT oCyIecTBISIT (DYHKITHH, KOTOPBIC MTO3IHEe OBIIN pacIipesere-
Hbel Mexay [ocynapctBeHHbIM coBeToM, KaOunerom MuHucTpoB M CeHatom. IlepBblii 3aKOHOIATCIILHBIA aKT
o npokypatype — Yka3 Iletpa I ot 12 guBaps 1722 r. rmacun: «beith npu CeHaTe TeHEpaI-IIPOKYPOPY».
B Vkaze ot 27 ampenst 1722 r. «O IOMKHOCTH TeHEpa-NPOKypopa» TeHepall-IIPOKYpopy BMEHSIOCh B 00s3aH-
HOCTb «HaKpEeIKo cMOTpeTh, 4To0 B CeHaTe He Ha CTOJIE TOJBKO JIeNa BEpPIIMINCH, HO CAMUM JEHCTBOM IO YKa-
3aM MCHONHUIUCHY. [Ipn HapyieHnn 3akoHOB CeHaTOM TeHepan-mpoKypop ObLT 00s3aH MPEII0OKUTH TTOCIICTHE-
MY YCTPaHUTD UX, & €CIIM HE TIOCITYIIIALT, IIPOTECTOBATh M OHOE JIETI0 OCTAHOBUTHY [3; 6].

Eime 10 co3jgaHusi 1EHTpajIu30BaHHOM CHUCTEMBI COBETCKOM MPOKYpaTypbl JEUCTBOBAIM BOEHHO-
TPaHCHOPTHBIC TPUOYHAIBI, IPU HAPOJHBIX KOMHCCApHaTaX MyTeH COOOLICHUS, a TAKKE TPU YIPABICHHUIX
Kaxnoi u3 xene3usix gopor PCOCP. Ha Hux Bo3naranoch «HU4eM HEe OTpaHUYECHHOE IIPABO B ONPEACICHUN
MepBI Perpeccruny, MPON3BOACTBO MPEABAPUTENLHOTO CIEICTBUS OCYIIECTBISUTN CIIEACTBEHHBIE KOMHUCCHH,
roAep kaHue OOBUHEHHUS BO3JIaraJioCh Ha KOJIJIETHIO OOBUHUTENIEH B COCTABE TPEX YENIOBEK [4; 69].

B 1921 r. noacyaHOCTh BOGHHO-TPAHCTIOPTHBIX TPUOYHAIOB ObllIa OrpaHUYCHA MCKITFOUUTEIHLHO Jeia-
MU O MPECTYIUICHUAX pa00YMX U CIIYXKAIIUX KEJIE3HOJTOPOKHOTO U BOJTHOTO TPAHCIIOPTA, €CIIU B PE3YJIbTATe
JEATETHHOCTH TOCIICTHUX TpaHCIOPTy ObUT MpuamHEH ymepo [5; 81]. [locne co3maHus MpoKypaTyphl, Mpu
BOEHHO-TPAHCIIOPTHBIX TpHOYHaNaX ObUIN YUPEXKIEHBI TOJHKHOCTH BOCHHBIX MPOKYPOPOB, HA KOTOPHIX BO3-
JIarajoch MPaBO OCYIICCTBIATh (DYHKIIUM HAA30pa B OTHOIICHUU YUPESKICHUHN U JOJHKHOCTHBIX JIHIL JKEJIe3-
HOJIOPOKHOTO TPAHCIIOPTA.

Boennsie poKypopbl BOGHHO-TPAHCIIOPTHBIX TPHOYHAIOB MMENN MOJTHOMOYHS: BXOJUTH C MPEICTaB-
JICHUEM B OPTaHBI M YUPEHKJICHUS KEIIE3HOJOPOKHOTO U BOJHOTO TPAHCIOPTAa 00 OTMEHE I W3MCHEHUH
W3JIAaHHBIX WMH HE3aKOHHBIX DPACIOPSIKCHHIA; OMPOTECTOBHIBATh YKA3aHHBIC BHINIC PACIOPSHKCHUS 4Yepe3
pokypopa pecryonukn B CoBeT HapogHbix koMmuccapoB win [pesnmuym BIIUK; Bo30yxmaTs yroioBHoe
MpecieIOBaHUE TTPOTUB JOKHOCTHBIX M YaCTHBIX JIUII IO COOCTBEHHOW MHHIIMATUBE, 4 TAKXKE IO kKarodaM
Y 3asBJICHUSIM; OCYIIECTBIIATH HAA30pP 32 MPOU3BOACTBOM JIO3HAHUS U MPEABAPUTEIHLHOTO CIICICTBUS, 1aBaTh
YKa3aHWs; pa3pemaTs BONPOCH 0 MPUIAHUH CYAY U MPEKpamieHNH YTOoJIOBHOTO Jefla; y9acTBOBAaTh B PacIio-
PSAIUTENFHOM 3aCEJaHNU CYJ1a; TIOJICPKUBATH OOBHHEHHE B CYJIE; ONPOTECTOBBIBATH IPUTOBOPHI M PEIICHUS
CyJa; IpOBEPATH MPAaBUIBHOCTH COAEPIKaHUA Mo cTpaxkel [6; 102].

B 30-e rozgpl, B CBSA3M C POCTOM TEMIIOB Pa3BUTHS SKOHOMHKH, YBETHUMIICS 00BEM TPY30BBIX U IMacca-
KUPCKUX TIEPEBO30K, BO3POCIa POJIh TPAHCIIOPTA B DKOHOMHKE TocymapcTsa. B 1921-1924 rr. B Kazaxcrane
MOCTPOEHO 457 KM HOBBIX keJle3HbIX JopoT. B 1925-1932 rr. BBeACHBI B 3KCILTyaTaI[UIO HOBBIC JKEIE3HOI0-
poxusle muHuH: [lerponaBnoBck—KokuetaB—bopoBoe (264 kM), Typkectano-Cubupckas maructpans (Typ-
KcH0), JKeJIe3HOAOpOKHAs JIMHUA bopoBoe—AkMonumHCK—Kaparanma. DKCIDIyaTallioHHas JUTHHA KEIE3HBIX
nopor Kazaxcrana k 1940 r. coctaBuia 658 xkm [1; 21].
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OpHako yxe B Te BpeMeHa ObUIO OYEBHIHO, YTO CHCTEMa OpraHU3allMM TPAHCIOPTa HE COBIAAAET C
aIMUHUCTPATUBHO-TEPPUTOPHATLHEIM ycTpoiicTBoM. Ha o6bemmuennom Ilnenyme 1K m IIKK BKII (0),
coctosiBmiemcst 17-21 mexabpst 1930 1., OBUT0 OTMEUEHO, YTO OTCTABAHHE JKEJIE3HOJOPOKHOTO TPAHCIIOpTa
CAEpKMBAeT pa3BUTHE dKOHOMUKH [7; 511-520]. B 1o ke Bpems pocna posib TpaHCIOpPTa B HAPOJHOM XO-
3SIMCTBE CTpPaHBI, 4TO TpeOOBaIO yCHIIEHUS OOpbOBI C MPECTYIUICHUSMH, COBEPIIAEMBIMU HA TPAaHCIIOPTE.
[losromy B mensx NpHUOMIKEHHS PACCMOTPEHHS Jell 00 JTHUX TMPECTYIUIEHHUSX K MECTy COBEpIICHHUS
U yckopenus npousBojactsa mo HuM, [loctanoBnenuem UK u CHK CCCP «O xene3H0A0pOKHBIX JIMHEH-
HBIX cynax» oT 27 HostOps 1930 . Ha XKene3HOAOPOKHOM TPAHCIIOPTE CO3AaHBI JKEJIE3HOIOPOKHBIE JINHEH-
HBIE Cy/IbI, KOTOpPBIE 00pa3yI0TCs O MECTY HaXOXKIEHHS JKeJIe3HBIX TOpOoT U moaduHeHs! BepxoBHbiM Cynam
coro3HbBIX peciryonuk [8; 200]. B mannom [locTaHOBICHNHN YKA3bIBAJIOCh Ha CHEIHAIM3AIIIO B 3TOH 00JaCTH
OpPraHoOB IPOKYPOPCKOTO HAJA30pa, TO €CTh paccieOBaHUE JIEN O MPECTYIUICHUAX, MOACYIHBIX JKEIE3HOI0-
POXHBIM JTUHEHHBIM CyAaM, MPOU3BOAMTCS CHEIHMATFHBIMU CIEIOBATENSIMH, a MPOKYPOPCKHUM Hag30p IO
YKa3aHHBIM JIeJlaM OCYIIECTBISIETCS CIIEHUAIBHBIME MIPOKYPOPAMH, BBIIEISIEMBIMH IJIsI 3TOTO COOTBETCT-
BYIOILIEH KpaeBoH, 001acTHOH mpokypartypoii [8; 601].

Takum 00pazom, OBIJIO MOJIOKEHO HAYaJI0 CO3JAaHUIO TPAHCIIOPTHBIX MPOKYpPaTyp B CHCTEME HapKOMa-
TOB IOCTHIIMU COIO3HBIX peciryOnuK. Co3naHue TPaHCIOPTHBHIX MPOKYpaTyp 03HAYajIo He MPOCTO POXKIECHHUE
CTPYKTYpHOTO TIOApa3/ACiCHUs, 2 BOSHUKHOBEHHE HOBOH CHCTEMBI OPraHOB C KOHKPETHBIMH 3a/a4aMH,
(GYHKUIMSIMH, KOMITETCHIIUEH 10 00eCIIeueHUIO 3aKOHHOCTH Ha TPaHCIIOpTe.

OpnHako Ha TMEPBBIX MOPaxX IEATEIBHOCTH JKEJIE3HOOPOKHBIX MPOKYPOPOB HE JaBalia OIIYTHMBIX pe-
3yabTaToB. Iloatomy, Bckope mocne yupexnenus npokyparypsl CCCP, IlocranoBnenuem [IMK m CHK
CCCP or 27 aBrycta 1933 r. [8; 200] TpaHcropTHBIE IPOKYpaTyphl NMEpEIaHbl U3 CUCTEMBI HApOJHBIX KO-
MHCCapHaTOB OCTUIMN B cucteMy BepxoHoro Cyma u IIpokyparyper CCCP, e n Ob11 cozman Otaen
TPaAHCTIOPTHOM MPOKYpPaTyphl, pEOPTaHU30BAHHEIIN 3aTeM B [ TaBHYIO TPaHCTIIOPTHYIO MPOKYpPaTypy, OCYIIe-
CTBIISIIOLIYIO HETIOCPEACTBEHHOE OPTaHM3ALMOHHOE U OTIEPaTUBHOE PYKOBOJCTBO TPAHCTIOPTHBIMH MIPOKYypa-
TypaMH COIO3HBIX peciy0muk [9; 252].

IToctanosnernem 1K u CHK CCCP ot 7 utors 1934 r. «O0 opraHu3ariiiyi BOJAHBIX TPAHCIIOPTHOMH
MPOKYpaTypsl» OBUIN CO3AaHBl BOAHBIE TPAHCIIOPTHBIE MPOKYPATYPhl MOPCKUX M PEYHBIX 0aCCEHHOB, PyKO-
BOJICTBO KOTOPBIMH OCyllecTBIsIa [ TaBHas npokypaTypa BogHoro TpaHcnopra [10; 251].

W3ydeHne apXWBHBIX MAaTE€pPHAJIOB M 3aKOHOMATENbHBIX aKTOB TOTO BPEMEHH ITO3BOJIUJIO YCTAaHOBHUTH,
gto B Kazaxcrane mpokyparypa Owuia yupexnaeHa 13 wroms 1932 r. Iloctanosnenunem 3 ceccum Kasl[MK
2-ro co3biBa, yrBepauBmnM Ilonoxenune «O npokypopckoM Hagzope» [11; 18]. Ha mpokypatypy KazACCP
OBUTH BO3JIOXKEHBI CIIEAYIOIINE ITOJIHOMOYHS: OCYIIIECTBICHHE OT UMEHHU roCyAapcTBa Haa30pa 3a 3aKOHHO-
CTBIO JEATENFHOCTH BCEX OPIaHOB BIACTH, XO3SHCTBYIOIIMX YUPEKIEHHUH, OOIIECTBEHHBIX OpTaHMU3aLIUi
MyTeM BO30YKICHHUS YTOJIOBHOTO MPeCeIOBaHUS U ONPOTECTOBAHUS HAPYIIAIOIIUX 3aKOH ITOCTaHOBJICHUI;
HaOJroeHNe 3a NESATEeIbHOCTHIO OPraHOB JTO3HAHUS M MPEIBAPUTENHFHOTO CIIEACTBUS;, MOAACp)KaHuEe OOBH-
HEHU B Cy/ie; HAOIIIOICHHE 32 TPABIIIFHOCTHIO COJEPKAHUS 3a/IeP/KaHHBIX.

CorracHo MpUHATON nomoaHUTeNbHON 13- cTathe B [TomokeHnn «O MPOKYypOPCKOM HAI30pe», BOCH-
HBIE TIPOKYPOPHI, COCTOSIIIME IIPH BOCHHO-TPAHCIIOPTHBIX TpHOYHalaX, ACUCTBYIOMX Ha Tepputopuu Ka-
3ACCP, ocraBasch B MpsMOM ITOTUYNHEHUH TTOMOITHUKY TPOKypopa Poccmiickoit pecmyOmukn, paboTaroT B
KoHTakTe ¢ npokypopoMm KazACCP, coobmias eMy B 1esaX HHPOPMAIIUN MTEPHUOTUICCKAE OTIETHI O CBOCH
JESITeNbHOCTH M JOCTABIIsIsl TpeOyeMble CBEACHUS O TIOIOKEHUH U 00CTOSTENbCTBAX e, HAXOAALINXCS B HX
MPOU3BOJCTBE, IMOCKOJBKY AEATENILHOCTh HA3BaHHOTO BOEHHO-TPAHCIOPTHOTO TpUOyHaja BBIMONHSETCS B
TepPUTOPHANBHBIX mpezenax Kazaxckoit Pecrryomukm [11; 49].

B nmoxymenrtax LlentpansHoro rocymapcrBeHHoro apxua PecmyOnmku Kasaxcran mpokypartypa Typ-
kecTaHo-CHOMpCKOM kene3Hol noporu ynomuHaercs ¢ 1934 r., kpome toro, B npukaze HKKO Kuprusckoit
ACCP mo mpoKypopcKoMy HaI30py UMEETCs YKa3aHWe Ha BOIHYIO MPOKyparypy bamxam-Wnmiickoro 6ac-
ceitna [12; 65].

[pokypop TypkecraHo-CuOupckoil skene3Hoil moporu obcmyxuBan Typkcu® NPOTSIKEHHOCTHIO
3200 kM Kene3HOM JOpOTH. YUacTKH MPOKYpaTyphl Paclojarajuch Ha TEPPUTOPUN TPEX COIO3HBIX peciy0-
quk: Kazaxcrana, PCOCP, Kupruszuu. [{ins obecrieueHrs pabOThl IPOKYPaTyphl HA KaXKIOM OTACICHHH J0-
poru ObLTH CO3daHBI MPOKYpaTypsl: AiMa-ATHHCKOTrO, Asry3ckoro, xxamOynckoro, 3ammTuHckoro, Ma-
talickoro, [lummekckoro, CemunanatuHckoro, Pyo6rosckoro, IlaBmomapckoro, Ycrb-KameHnoropckoro,
Uylickoro y4acTKOB kene3oi gqoporu [13; 10].

Oco0sle ycnoBust okpanHHOM Kazaxckoil peciyOiauKH, OTCTaJION B TO BpeMsI BO BCEX OTHOILICHHSAX, CKa-
3aJIMCh U Ha OpraHM3alliy TPAHCIIOPTHON MPOKypaTypsl. Ouryniancs OrpOMHBIA HEAOCTATOK KBaTH(UIIPO-
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BaHHBIX PaOOTHUKOB, BBI3BAHHBI HETPaMOTHOCTBIO OonbIIMHCTBA Hacenenus [14; 11]. He morno He BIuATH
Ha pelIeHre OPraHn3allMOHHBIX BOIIPOCOB JIEATEIBHOCTH TPAHCIIOPTHOW MPOKYPATyphl OTPaHUYEHHOCTh Ma-
TEPHATBHBIX M IEHEKHBIX pecypcoB. [103TOMy opraHM3aiiMOHHBIH MTEPHO] CTAHOBICHUS TPAHCIIOPTHOHN TIPO-
KypaTypbl Ka3axcrana 3HaYMTENEHO 3aTSHYIICS.

CornacHo mpukasy o npokyparype CCCP ot 1 urons 1938 r. Ne 574/25 ¢, npokypop TypkecrtaHo-
CubupcKoit KelIe3HON JOPOTH OCYIIECTBIISUT CISAYIOMNE TOJTHOMOYHS: YIacTHe B paboTe cya, oOmmmii HaI-
30p, pacCMOTpEeHHE Kanob U 3asBiIeHMI rpaxaan [15; 15, 16, 26, 30, 76, 77].

HecmoTpst Ha HECOBEPIIEHCTBO CTPYKTYPbI TPAHCHIOPTHON MPOKYPATYPHI, HENb3S HE OTMETHTD, UTO yXKe
B TO BpeMsi OBbUIH MPaBUIHHO, B 00IIEM, BbIIETICHBI CTPYKTYPHBIE MOpa3AesieH s, B OCHOBY YEro JIETJIH OC-
HOBHBIE HAIPaBJICHUA ACSTEIHLHOCTH TPAHCTIOPTHOH MPOKYPATYPHI.

Uzyuenne apXMBHBIX JOKYMEHTOB IOKAa3alo0, YTO B padOTe TPaHCIOPTHBIX MPOKYpopoB TypkecraHo-
CubupcKoi xKeJle3Ho#l JOPOTH CYIIECTBOBAJ PsII HEAOCTATKOB, HA KOTOPBIE HEOMHOKPATHO yKa3biBall | maB-
HBIA TPAHCIIOPTHBIN MPOKYPOP B CBOUX TUPEKTHBAX, B YACTHOCTH Ha!

— HEyJIOBJICTBOPUTENBHYIO 00pB0Y ¢ KpyineHussMu Ha TypkcuOe, T.e. Ha psl KPYIIEHUH TPAaHCTIOPTHEIE
MPOKYPOPHI BOBCE HE BBHIE3KAIOT, & €CIU BBIEIKAIOT, TO C OOJBIIMM OMO3JaHHEM, YCTaHOBIICHHBIN Tpex-
JHEBHBIN CPOK CIEICTBHSI HE COOJIOAAETCs, ANl paccieOBaHUs KPYIICHUH HE MPUBJICKAIOTCS TEPPUTOPH-
aNbHBIE POKYPOPHI;

— MPOKypaTypa AOPOTH HE pearupyer Ha rpyOble HapyIIEHHsI 3aKOHA, JOIyCKaeMble JTMHEHHBIM CYIOM;

— TPaHCIOPTHBIE POKYPOPHI HE MPUCYTCTBYIOT HAa AONPOCaX OOBUHSIEMBIX;

— OOBHHUTENBHBIC 3aKIIIOYECHHUS B Psilie CIy4aeB HE YTBEPKAAIOTCS POKYpOPaMHU AOPOTH;

— yKazaHHe O MIPUHATHH y4acTHs B CyJeOHOM pazOupaTenbcTBe He Boimoiusercs [16; 99, 100].

[IpaBoBoe perynupoBaHHEe OpraHM3alUN U AEATEIBLHOCTH HPOKypaTypbl KazaxcTana coBETCKOToO Iie-
pHOAa HE UMEIO MPUHIHUIUAIBHBIX OTIHYHHA 0T Apyrux peciryonuk u Coroza CCP B uenowm [3; 9].

K 1940 r. tpancnioptaas npokyparypa KazCCP ocymecTsisuia cBoo AESITEILHOCTh B CASAYIOMNX Ha-
MPaBJICHUAX: CIeJCTBeHHas paboTa, HaJa30p 3a OpraHaMu MHJIMIIMY, CyJIcOHBIH HA/I30p MO YTOJOBHBIM Je-
JaM, CyAeOHBIN HAA30p MO TPaKAAHCKUM JellaM, Hal30p 3a MECTaMH 3aKIIOueHHs1, oOumii Haa3op, paborta
IO CIIEITUABHBIM JIEJIaM.

CormmacHo oTtdery o pabore mpokyparypbl TypkectaHo-CuOupckoit »xeme3noil goporu 3a 1940 r.,
B MOPsIIKE 0OIIET0 Ha/30pa BBIHECEHO 38 MpeICTaBICHHN, U3 HUX yIOBIeTBOpeHo 18 (47 %); mpocMOTpeHO
1726 mpuka3oB O HANOXKEHUU NUCLUUILTMHAPHOTO B3BICKAHUS, IO HUM BBIHECEHO 75 MPOTECTOB, U3 HUX
ynosierBopero 25 (33 %); mpocmoTpeHo 321 WHBIX NPUKA30B M HHCTPYKIUH, MO HUM BBIHECEHO
197 nporecToB, U3 KOTOPHIX yaoBiaeTBopeHo — 63 (31 %) [17; 2]. AHanu3 MpHUBEICHHBIX JaHHBIX MOKa3bI-
BaeT, YTO B LIEJIOM padoTa B JAaHHOM HAaNpaBJICHWU BeJach YAOBJICTBOPHUTENHHO, OAHAKO €I HA HU3KOM
YPOBHE OCTaBajCsi KOHTPOJIb 33 HCIOJHEHHEM pENIeHUI TPaHCIOPTHBIX MPOKYpopoB. B mopsinke cyaedHOTO
HaJ30pa, KOJMYECTBO JI€] PACCMOTPEHHBIX B MOJATOTOBUTEIHHOM 3aCEAaHUU CYyJla, COCTABHIIO B JIMHEHHOM
cyne — 227, B HapoHOM cyae — 754; U3 HUX C yYaCTHEM TPAHCIOPTHOTO MPOKYpOpa COOTBETCTBEHHO —
227 u 672; BeiaeceHo npotectoB — 10 1 17; paccMOTpeHO fien B Cy1e0HOM 3acelaHuu — B JIMHEHHOM CyIIe
— 162, B HapogHOM cyne — 121; U3 HUX moaaepKaHo OOBUHEHNE TPAHCIIOPTHBIM IPOKYPOPOM, COOTBETCT-
BeHHo 127 u 120 [17; 2].

B roner Bennkoit OteuecTBEHHOI BOWHBI BHECEHBI CYIIECTBEHHBIE U3MEHEHHUS B CTPYKTYPY U XapakTep
NEeSITeIFHOCTH TPAaHCIOPTHON MPOKYpaTypsl. B CBSA3M ¢ mMepeBOOM KENE3HOAOPOKHOTO U BOJHOTO TpaHC-
nopta Ha BoeHHOe nonoxkeHue [Ipukazom mpokypopa CCCP I1P-144/c ot 29 nexabpst 1941 r. opransl npo-
KypaTypbl JKeJIe3HOIOPOXKHOT0 Tpancnopra Omckoii, Kaparangunckoii, Typkecrano-Cubupckoii, [lepmckoit
n Ammxabajckoit Jopor npeodpa3oBadsl B BoeHHBIE TPOKYpaTyphl COOTBETCTBYIOMUX mopor [18; 45].

PykoBoaCTBO pabOTON BOEHHBIX MPOKYpATyp KEJIE3HOIOPOKHOTO TPAHCIIOPTA C TIEPBBIX JHEH BOWHBI
ocymecTBisuia [ 1aBHas BoeHHas npokypatypa KpacHoit Apmuu. B ssHBape 1942 r. Obina cozgana ['naBHast
BOEHHAsI MPOKYpaTypa KeJe3HOAOPOKHOTO TpaHCTOpTa. TpaHCHOpTHAS MPOKYpaTypa OCYIIECTBIsIIA OOIITHA
HaJ30p 3a OecriepeOOitHON M10CTaBKOW Ha ()POHT BOKMCK, BOOPYKEHHS, OOCIPHUIIACOB, IPOJOBOJLCTBHS, 32
BBIBO30M (haOpHK, 3aBOJIOB Ha BOCTOK, 3a DBaKyalledl HaceJeHHs B ThUI; IPUHUMAJa Mephl K O0prOe ¢ Xu-
LICHUSIMH TPY30B, POCTOSMU BOMHCKUX BaroHoB. Jle3opranuszanus paboThl )KeIe3HOAOPOKHOTO TPAHCIIOP-
Ta, KaKk B pailoHaX BOEHHBIX JICHCTBHIA, TaK ¥ B THUTY, BO3JIarajia Ha BOGHHBIE IPOKYPATYPHI JKeJe3HbIX JOPOT
00s13aHHOCTH T10 TIPOBEPKE B TOPSIKE OOIIET0 HAaI30pa COOMIOACHHS 3aKOHOB 00 OXpaHe KEJIe3HOI0POKHBIX
00bekToB. [locne okonvanust Benmkoit OTedecTBEHHOW BOHHBI BOGHHBIE MTPOKYPATYPHI KEIE3HOJOPOKHOTO
TpaHcIopTa mpeodpa3oBansl B [IpokypaTyphl KelIe3HOAOPOKHOTO TpaHcmopTa [19; 47, 48].
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OmnpeneneHHple U3MEHEHUS B CUCTEME TPAHCIIOPTHOW MPOKYpaTyphl MPoU30ULIN B HioHe 1953 1., KO-
raa, B COOTBEeTCTBUU ¢ YKa3oM Ilpesummyma BepxoBHoro Cosera ot 24 mroHs 1953 r. «O0 oO0benuHEHUN
JITHEHWHBIX CYI0B JKEJIE3HOAOPOKHOTO U BOTHOTO TpaHcmopTay, [Ipukaszom I'erepanpHoro npokypopa CCCP
Ne 162 ot 27 urons 1953 1. TpaHCTIOPTHBIE KeTIE3HOAOPOKHBIC M BOAHBIC IPOKYPATYpPhl ObLIH 00bEJMHEHBI B
oaHy TpaHcnopTHYIO pokypatypy KazCCP [20; 55]. B ¢Bs3u ¢ 00beAMHEHHUEM TPAHCTIOPTHBIX MPOKYpaTyp
B Kazaxcrane nmponsBeneHs! CleAyIoNe Mpeoopa3oBaHusl B CHCTEME TPAHCIIOPTHOM MPOKYPATYPHI:

— npokypatypsl Typkectano-Cubupckoit xenezHoir noporu u Bepxne-Hpthimckoro 6acceiiHa ObLH
00beHEHBI B ATMa-ATHHCKYIO TPaHCIIOPTHYIO IPOKYPaTypy;

— IpoKypaTypa 3alIMTHHCKOro yvacTka TypkecTaHO-CHOMPCKOM JKelne3HOM IOporH M MpPOKyparypa
VYcrp-Kamenoropeckoro ywactka Bepxue-Upteimckoro Oaccelina oObenuHeHsl B Y cThb-KameHoropekyto
TPaAHCTIOPTHYIO MPOKYPaTypy ydacTKa,

— ObLIa oprann3oBana npokypatypa CemunanatuHckoro yaactka Bepxue-Upteimickoro Oaccelina.

B pesynbrare nanHoi peopranuzauu AnmMa-ATHHCKOM TPaHCHOPTHOH NPOKypaType ObUM MOJYUHEHBL:

— TPaHCIIOPTHBIE TMPOKYpaTypbl y4yacTKoB TypkectaHO-CHOMpPCKOHM JKele3HOH moporu: Anma-
ArtuHckoro, Asarysckoro, JlxamOynckoro, Maratickoro, Pyoniosckoro, [Tummmekckoro;

— TPaHCTIOPTHBIC MTPOKypaTyphl Bepxue-UpTtrimickoro O6acceitna: [laBmomapckoro, CeMHITaqaTHHCKOTO
Y4aCTKOB;

— Ycerb-KaMmeHoropckas TpaHcnopTHasi IpoKypartypa.

IIpoxypartypa KaparanguHCKO# jKeJle3HOH JOPOTH C MOTIMHEHHBIMH €i TIpOoKypaTypamMu Oblga OCTaB-
JieHa 0e3 u3MeHenui [21; 124].

CoxpaHeH IeHTPaTU30BaHHbII PUHITUIT OPTaHU3AIUH YIIPaBICHHU OpraHaMU TPAHCTIOPTHOM MPOKypa-
Typel. B coctase 'enepanbHoit mpokypatypbl CCCP opranm3oBaH oTaen [ J1aBHON TpaHCIIOPTHOMN MPOKypa-
TypHI, Ha BCEX >KEIE3HONOPOKHBIX M BOJHBIX YYacTKaxX — TPAHCIOPTHBIC MPOKYpPATYyphl C MOTYMHECHHEM
TPaHCHOPTHBIM IPOKYPOPaM COIO3HBIX PECIyOIIHK.

B 1955 r. Anma-ATHHCKas TpaHCHIOPTHAS MPOKyparypa Oblta mepenMeHoBaHa B TpaHCIIOPTHYIO TPO-
Kypatypy Typkectano-CuOupcKoi skelle3HON Jopory, a Y cTb-KameHoropcekas TpaHCIIOpTHAS MPOKypaTypa
— B TPaHCHOPTHYIO NPOKypaTypy 3alIUTHHCKOro yuacTka TypkecraHO-CHOMpPCKON >KeNe3HOHW IOporu
[22; 160]. K aToMy roay cl0XKuIach CICAYIOIIasi CHCTEMa TPAaHCTIOPTHOM MPOKYpPaTypHhI:

— I'naBHast TpancnoptHas npokypatypa CCCP, B koTopoii (hyHKIIMOHUPOBAIM OTICIIbI: OOIIEro Haa30-
pa, o HaA30py 3a CIEACTBHEM U JM03HaHWEM B opranax MBJI, yroinoBHO-CyneOHOTO Haa30pa, CICACTBCH-
HBIH, KOHTPOJBHO-UHCIIEKTOPCKUIL, KaIpOBBIIL;

— TPaHCMOPTHBIE POKYPATYPBl COIO3HBIX PECITyOJIMK, OKPYTOB, KeJIE3HBIX AOPOT, BOAHBIX OacceiHOB,
00beJHEHHBIE (KEJIe3HOAOPOKHBIE U BOJHBIE) TPAHCIIOPTHBIE IPOKYPATYPHI;

— TPaHCHOPTHBIE MPOKYPaTyphl KEJIE3HOMOPOKHBIX yYaCTKOB, TPAHCIIOPTHBIE MPOKYPATyphl BOIHBIX
Y4acTKOB ¥ 00beJMHEHHBIE TPAHCIIOPTHBIE IPOKYPATYPHI yUACTKOB.

B cBa3u ¢ ynpazgaenuem B 1957 1. mo mpokyparype Typkectano-CuOUpcKo# Kene3HOH TOpord paja
yuacTkoB (Asrysckoro, xxamOynckoro, CeMHIIaIaTHHCKOT0) HaA30p 3a cOOII0IEHHEM 3aKOHOB Ha TpaHC-
MOPTE OCYIIECTBIISAJICS B CIEAYIOIINX TEPPUTOPHANBHBIX Tpeeiax:

— B PyOmoBckoi#i TpaHCTIOPTHOU MpOKypaTtype — PyOIloBCKOe OoTmeneHne JOpord — B Mpenenax rpa-
Hu1l Bepxue-WUpTHITIICKOTO MapoxoacTBa oT npuctanu [1aBiogap co BcemMu 00bEKTaMH 10 TOCYAapCTBEHHON
rpanuubl Kutas, Bkimodas npuctaHb ¥Ycrb-Kamenoropck, CemMHManaTHHCKUK a3pONOpPT, CTPOUTEIBHOE
ympasieare Ne 905 u Bce CTpOUTENbHBIE YIaCTKU;

— B AntMa-ATHHCKO#M TpaHCIIOPTHON MTPOKypaType — B Ipeaesiax AMa-ATHHCKOTO OTACICHUS TOPOTH,
ASTY3CKOTO OTHIENEHHS JOPOTH CO BCEMH YUPEXKACHUSIMH M 00beKTaMu, ASTy3cKuid a’ponopt, bamxari-
Wnwniickoe mapoxoJCTBO, CTPOUTENBCTBO AKTOra — roCyJapCTBEHHOW T'paHMIbI, CTPOUTEIbHBIE YYaCTKH,
PacroOoXKEHHBIE B Ipeeax sKeJIEe3HbIX TOpor I. AnMa-ATsl;

— B 3alMTUHCKON TPAaHCMOPTHON MPOKypaType — B Mpelenax 3alluTHHCKOTO OTHENIEHUS TOpPOTH,
CTPOUTENBHBIE YUACTKH, Y CTh-KaMeHOTOpCKUil a3ponopT;

— B Capsr-1llaranckoii TpancnopTHO#M poKyparype — B npenenax Capsl-Lllaranckoro u IxamOyscko-
T'0 OTAEJIEHUS 1opory, JaMOyIbCKUii adponopT U Bce CTPOUTENbHBIE yyacTku [23; 156, 157].

B coorserctBumn c¢ IlocranoBnennem Coseta MunnctpoB CCCP Ne 631 ot 13 wumtons 1958T.
«O0 opranmzanuu Kazaxckol jkee3H0H JOporn» TpaHCIopTHAs MpokypaTtypa TypkectaHo-CHOUPCKOH xKe-
JIE3HON NIOpOTrH TepemMeHoBaHa B Ka3zaxcKyro TpaHCHOPTHYIO Mpokypatypy [24; 132]. B cooTBercTBUU
¢ [Tocranosnenuem u Ilpukazom I'enepansaoro npokypopa Ne 349-i u 350-1 ot 25 utons 1959 r. Ovbia yn-
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pasaHena [Ipokypatypa KaparanauHckoil xene3HOU goporu ¢ nepenadeii ee Gynknuii Kazaxckoit TpaHc-
MTOPTHOH TpoKypartype [25; 183—-186], yrBepxkmen mraT Ka3zaxckoit TpaHCIIOPTHON MPOKYPATYPHI B KO-
ctBe 50 enuuuir: B Kazaxckol TpaHCIIOPTHOM MPOKypaType — MpoKypop | eanHwmIa, IIOMOITHUK ITPOKypopa
— 3 enuHUIBI, CTAPIIUN ciiefjoBaTelnb — | enuHuUIla, Oyxranrep — 1 enuHUIA, Kyphep — 1 eqUHMIA, BOIHU-
Tedh — | equHMIA; B TPAHCHIOPTHBIX MPOKypaTypax y4acTKOB JOPOT INTAT MO TPH €IUHHIIEI — MPOKYPOp
— 1 enuHMIA, cnenoBarenb | enuHUIA, CEKpeTaphb-MalTNHICTKA — | eIuHMIIA.

B nogunnennu Kazaxckoil TpaHcopTHON NpoKypaTypsl B 1958 r. HaXOAMINCH TPaHCHIOPTHBIE MPOKY-
popsl: AkTroOMHCKOTO, AnmMa-ATUHCKOTO, ['ypbeBckoro, [Tummekckoro, JxamOynckoro, Asrysckoro, 3a-
muTHHCKOTO, K3pI1-OpamHcKkoro, AKMOIHHCKOT0, KyImMypyHCKOT0 y9acTKoB moporu [25; 183—186].

VYkazom IIpesuanyma Bepxosraoro Cosera CCCP ot 3 mapra 1960 1. «O0 ynpa3gHeHHH TPaHCIIOPTHON
nmpokyparypel» B cucteme [Ipokyparyper CCCP ympasmHeHa TpaHCIIOpTHas MPOKyparypa, a ee (PYHKIHUU
BO3JIOKCHBI HA TEPPUTOPHATHHBIC OpTaHbI MPOKYPATYPHI COIO3HBIX pecyOnuk [26; 48—50].

[Mocne pachopmupoBaHUs TPAHCIIOPTHOH MPOKYPaTyphl 3D (HEKTUBHOCT MPOKYPOPCKOTO Haa3opa Ha
TPAHCIIOPTE CHU3WJIACh, BCIICJCTBHE HE3HAHUS TEPPUTOPUATBHBIMH TPOKYPOPAMH CHEIUPUKHA pPaOOTHI
TPaHCIOPTa, OTCYTCTBUSA OMbITA PabOTHI B TaHHOW cpepe U eANHBIX, BEIPA0OOTAHHBIX B HOBBIX YCIOBHSIX Me-
TOIOB U POPM HaI30pa.

[Ipunsitue pemreHus 06 ynpa3IHEHUN TPaHCIOPTHON MPOKYpaTyphl HEe OBLIO OMpaBIaHHBIM. MHOTHE
y4acTKu pabOThl TPAHCIIOPTA MPAKTUYECKH BHIMAIU U3 TOJS 3PCHHUS TEPPUTOPHAIBHBIX MPOKYPATyp, UTO
0Tpa3miIoCch Ha 3(PPEeKTUBHOCTH HA30pa 32 PacCiIEIOBaHNEM YTOJIOBHBIX Il B OpraHax BHYTPEHHHUX el Ha
TpaHcnopre. JlaHHBIE TPYTHOCTH BOZHUKIHN M3-32 JIMHEHHOTO HECOOTBETCTBHUS MOCTPOEHUS TPAHCIOPTHBIX
MPENIPUITHAN, B TOM YUCIIE U OpPraHOB BHYTPEHHHX IS Ha TPAHCIOPTE, U TEPPUTOPHAIBHBIX MPOKYPATyp,
TaK Kak >KeJle3Hble JOPOTH MPOXOIAT Yepe3 TePPUTOPHUIO0 HECKONBKHX obnactell. B pesymbraTe Ham3op Ha
JKEJIE3HOI JTopore OCYIIECTBIISIICS cpa3y HECKOJIBKHMHU TEPPUTOPUATBHBIMHU MPOKYPOPAMHU, KOTOPHIE PEAKO
COTJIACOBBIBAIIU CBOM JICUCTBUS TP €0 OCYIIECTBICHHUH.

Tak, 8 O030pe pabOThl OPraHOB MPOKYPATYPHI 32 MCIIOJIHEHUEM 3aKOHOAATEIhCTBA 00 OXpaHEe TPY30B
HAa JKEJIEe3HOJOPOKHOM TPAHCIIOPTE yKa3aHO, YTO MPOBEPKH, MPOBOAUMBIE JIHIITL B OTIEIBHBIX TOJIpa3iese-
HUSX JKEJIE3HOM JIOPOTH, HE JIAIOT JODKHOTO Pe3yabTara, IOTOMY YTO HE OTPAKAaIOT COCTOSHUS 3aKOHHOCTH
Ha Jopore B 1enoM. IIpokypopsl He KOOPIMHHUPYIOT CBOM ACHCTBHS AJISl IPOBEIEHUs OOIIKMX MPOBEPOK CO-
OMo/IeHNsI 3aKOHHOCTH Ha KeJIe3HOJOPOXKHOM TpaHcmopTe. He obecrneunBaeTcs AOKHBIA HaA30p 3a CO-
omonenneM 3aKoHHOCTH B fiesitennbHocTr OBJIT, He ocymiecTBisieTcst mpoBepka ASITEIbHOCTH 3THX Opra-
HOB Ha T€X y4acTKaX, KOTOPBIC MPOXOJIAT [0 TEPPUTOPUHN JIPYTHX KpaeB, 00JacTeld, TOpo0B. Y BEIUIHIIOCH
KOJIMYECTBO XUIIECHHMA rpy30B, ocodenHo B KasCCP [27; 7].

M Tompko moUYTH depe3 ABaANATh JeT, Ha ocHoBaHuM Koncturyrum KaszCCP 1978 r. m 3akona
«O mpokypatype CCCP» ot 30 Hos0pst 1979 r. [28; 843], ['enepanbHblii mpoKypop u3aan mpukas Ne 46 ot
5 Hos10ps 1980 1., KOTOpBIM B cucteMme [Ipokypatypst CCCP obpa3oBana TpaHcopTHas IpoKypartypa.

B cootBerctBuu ¢ [loctanonernem Cosera MuauctpoB CCCP ot 11 ampens 1977 1. Ne 282 Ha Teppu-
topun Kazaxcrana Obun oprann3oBaHbl ATMa-ATHHCKAS KeJe3Has TOpora ¢ MECTOHAX0XK/IEHUEM yIpaBJie-
Hus B T. Anma-Arte; 3anagHo-KazaxcraHckas xele3Hast Topora ¢ MECTOHAXOXKACHUEM YIPaBICHUsS B T. Ak-
TroOnHCKe; LlennHHas jxene3Has 10pora ¢ MECTOHAXOXKACHWEM yrpaBienus B T. Llenmunorpazne. Ha atux mo-
porax ObutH 06pa3zoBanbl AnmMa-ATuHckas, [lenwanras, 3anagno-Kazaxcranckas TpaHCIOPTHBIE MTPOKypaTy-
PBI, KOTOpBIE TOTUUHSITUCH TpoKypopy KazCCP.

B 1984 r. mpoTskenHoCTh LlennHHO# sxene3Hol qoporu coctarisuia 5689 km, rpy3oobopotr — 4,52 %,
naccaxxupoobopot — 1,06 %; 3ananno-Kasaxcranckas jxeie3Hasi 1opora uMela IpoTsKeHHOCTh B 3825 kM,
rpy3oo0opot — 2,71 %, maccaxxupoobopor — 1,59 %; skcrumyatannonHas JirHa AnMa-ATHHCKOHR Keles-
HO¥t moporu coctaBuia 4402 kM, rpyzoo6opot — 3,02 %, naccaxxupoobopot — 1,48 % [29; 947].

Cucrema opraHoB TPaHCIIOPTHOHN MPOKYpaTypsl B 80-¢ I'T. COCTOSIIA M3 YETHIPEX 3BCHBEB: 1 paHCIIOPT-
HbIE MPOKYpATyphl, ICUCTBYIOIIME HA MpaBaxX palOHHBIX; TpaHCIOPTHBIE MPOKYPATYpPHI, AEHCTBYIOIINE Ha
mpaBax o0siacTHbIX; OTaensl ['eHepanbHBIX TPOKYpPaATyp COO3HBIX PECIYOJMK MO HAI30PY 32 UCTIOTHCHHUEM
3aKOHOB Ha TPAHCIIOpPTE; YTpaBJeHHE 110 HAA30Py 32 UCTIOJHEHHEM 3aKOHOB Ha TpaHCIOpTe mpu | eHepanb-
Hoit pokyparype CCCP.

Boccosnanne tpancnoptHoil npokypaTypsl B cucteme [Ipokyparypel CCCP mano cBoM NMO3UTHBHBIE
pe3yIbTaThl, YTO HAILIO CBOE OTPAXCHHE B CICAYIOIIUX JaHHBIX. Tak, B 1954 r. TpaHCIOPTHBIMU MTPOKYPO-
pamu Ka3CCP BeiHEeceno 58 mpotectoB, 193 mpexacraBiieHus, Bo3OyXaAeHO 69 MHUCIUTLIMHAPHBIX TPOU3-
BOACTB; B 1958 1. BEIHEeceHO 93 mpoTtecta, uto Ha 60 % Gonbine, uem B 1954 1., 169 npencrapineHuit, 4To Ha
13 % menbIie, yem B 1954 r., Bo30ykIeHO 66 TUCIUILUTHHAPHBIX MTPOU3BOACTB 66, uTO Ha 5 % MEHBbIIE, YeM
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B 1954 r.; B 1964 r. BeiHECEHO 67 MPOTECTOB, YyTO Ha 28 % MeHble, ueM B 1958 r., 98 npencrasnenuii, 4to
Ha 43 % wmenbire, yeM B 1958 r.; Bo3OykaeHo 60 AuCIMIUIMHAPHBIX MPOW3BOACTB, uTO Ha 10 % MeHbIIe,
geMm B 1958 .; B 1975 1. BeIHECEHO 98 mpoTecToB, uTo Ha 60 % OGoibine, ueM B 1964 1., 52 mpencraBieHus,
4T0 Ha 47 % MenbIIe, 4ueM B 1964 1.; B030yxkaeH0 50 TUCIUILITMHAPHBIX MPOU3BOJICTB, 4TO Ha 17 % MeHbIIIe,
geMm B 1964 1.; B 1981 1. BetHeceno 137 mporectoB, uro Ha 39 % Oonbire, wem B 1975 1., 126 npencrasie-
Hui, 9to Ha 142 % OGomnbie, yeM B 1975 r.; Bo30yKaeHO 95 MHCIUILIMHAPHBIX MPOU3BOACTB, 4To Ha 90 %
Oonbie, yeM B 1975 1.; B 1985 1. BeiHECeHO 77 mpencraBieHui, uto Ha 44 % MeHsbIne, yem B 1981 1., 142
npeanucanus, 4to Ha 12 % Oomnbiue, ueM 1981 r.; Bo30yk1eHO 72 TUCHUIUIMHAPHBIX MPOU3BOJICTBA, YTO HA
25 % wmensme yeM B 1981 1. [30; 139, 140, 156, 157, 160, 161, 172, 173, 144, 145, 128, 129].

OTH JaHHBIE CBHJIETENBCTBYIOT, YTO IMOKA3aTEeNH PE3KO COKPATHIIMCh B T€ TOJBI, KOT/Ia TPAHCIOPTHAS
npoKyparypa Obuta ynpa3aneHa B cucteme [Ipokyparyper CCCP, a yBennueHue mokasaTeneil HaOmoaaercs
rocJie BOCCO3AaHUA MTOCTIeTHEH.

Cormmacao Korcrurymun KazCCP 1978 1., BeIcuii Haa30p 3a TOUYHBIM U €IHHOOOPA3HBIM HUCIIOTHEHU-
€M 3aKOHOB BCEMU MUHUCTEPCTBaMH, FOCYAAPCTBCHHBIMU KOMUTETAMHU M BEIOMCTBAMU, MPEIIPUITUIMHU,
YUPSKICHUSIMHI ¥ OPTaHU3AIUAMI, UCTIOJTHUTEILHBIMU U PACTIOPSAAUTEIHLHBIMU OPraHaMu MeCTHBIX COBETOB
HapOIHBIX JIEMyTAaTOB, KOJIX03aMH1, KOOTIEPATUBAMH M MHBIMH OOIIECTBEHHBIMU OPTaHU3AIMSIMH, TOJKHOCT-
HBIMU JIUIIAMU, a Takke rpaxaanamu Ha Tepputopun KasCCP ocymectBisiercs: I'eHepalbHBIM MPOKYPOPOM
Y OJYMHEHHBIMU eMy nipokypopamu KazCCP u HmxectosmuMu npokypopamu [31].

TpaHcriopTHas MpoKypaTypa Ha MpaBax pallOHHOW MMela y3KylO ClelMaIu3allrio, T.€. OHA OCYIIECTB-
JsiTa Hag30p JAuOO0 TONBKO HAa BO3AYIIHOM, BOAHOM WIIHM JKEJIE3HOAOPOXKHOM TpaHcmopTe. TpaHcmopTHas
MPOKypaTypa Ha rpaBax 00JIACTHOM BeJla HaJ30p Ha BCEX BUJIaX TPAHCIIOPTA.

O6nacTHas TpaHCIIOPTHASI MPOKypaTypa UMela CIeAYIONIyI0 OPTaHU3allMOHHYIO CTPYKTYPY: OTIeN 00-
IIeT0 Ha/30pa, CIEeICTBEHHBIH OT/EN, a B TEX CIy4asX, KOrzaa He ObIJIO OTAENIOB, UMEJHCh CTapIliye MOMOIII-
HUKH TI0 HA/I30py 32 pacCMOTPEHHEM Jen B cyae [32; 56]. B nogqunHeHnu o0nacTHOW TPaHCIIOPTHON MPOKY-
paTypbl HAXOAWJINCH PalfOHHBIC TPAHCIIOPTHEIC MMPOKYPATYPHI.

Ha tpancnoptHyto mpokypaTypy ObUT BO3JIOKEH OOIINi HAaA30p, HAA30pP 3a MCIIONHEHHEM 3aKOHOB Op-
raHaMu JTO3HAHUA U MPEABAPUTEIBLHOTO CICACTBUS, HAA30p 32 UCHOJHEHUEM 3aKOHOB IMPH PACCMOTPEHUU
JIeNT B CyZe, HaJa30p 3a COOIIOJICHUEM 3aKOHOB B MECTaX COJICpXaHHS 3aJePKaHHBIX, B MECTaX IMpeIBapH-
TEJTHHOTO 3aKITIOUCHMS.

C 1990 r. B ucropuu Kazaxcrana Hagayucsi HOBBIM TIEPHO] PA3BUTHS MOJUTUIECKOHN, SKOHOMHUIECKOH 1
conuanbHON cuctem obmectBa. B 1990-1995 rr. Havancs pacman «Pecmyomuku CoseroBy». MemieHHO H,
OTYaCTH, MPOTUBOPEUHNBO PEATU30OBBIBAJIACH JIMHUS HA CO3[aHNE IMBUIM30BAHHON CHCTEMBI CACPKEK U TIPO-
THBOBECOB MEKIY BBICIITUMH TOCYIapCTBEHHBIMH opraHamu [33]. Hapsmy ¢ OCHOBOIIONAralIUMH JTOKY-
MEHTaMH, MMPOBO3TIIAIIAOIINMU HE3aBUCUMOCTh M CyBepeHHOocTh Kazaxcrana, 6 nexaOps 1991 r. mpunsTO
[ocranornenue [Ipesunnyma BepxosHoro Cosera KazCCP «O06 o0pa3oBaHuM €AMHON CHUCTEMBI OPraHOB
npokyparypsl KasCCP, obecriedeHnn X caMOCTOSITENTFHOCTH W HE3aBHCHMOCTH», COTJIACHO KOTOPOMY Ha
Oaze nmeiictByromux Ha Tepputopuu KazCCP opranoB mpokypaTypsl ObllIa 00pa3oBaHa equHas CHCTEMa Op-
raHoB npokypaTypsl Ka3zCCP, B xotopyro Bouum AnMa-ATtuHckad, 3anaaHo-Kazaxcranckas, llenmnnas
TPaAHCTIOPTHBIE TIPOKYpPaTyphl (Ha MpaBax OOJIACTHBIX), TPAHCIIOPTHBIE MPOKYpaTypsl Ha IpaBax paiioH-
HEIX [34; 28]. B 1993 1. Ha 6a3e AnMa-ATuHCKOH, 3amanHo-Kaszaxcranckoi, llemmHHON TpaHCITOPTHOH TTpO-
Kypatypbl oOpa3oBaHa Kaszaxckas TpaHCIOpTHas TMPOKypaTypa, BO3TIIaBiseMas TPAHCIOPTHBIM MPOKYPO-
POM, SIBJISIOIIMMCS IO 3aHUMaeMOU JODKHOCTH 3aMecTuTesieM [ eHepanbHOro npokypopa Pecryonuku Ka-
3axcTtaH. Kazaxckas TpaHCHOPTHas MPOKypaTypa MPOCYIIECTBOBAIA OJWHHAALATH MECSIEB, 00yCIOBIECHO
3TO TE€M, UYTO CUCTeMa U CcTpykTypa Kazaxckoi TpaHCHOPTHOM MpOKypaTyphl HE COBMAAaly C CUCTEMOH U
CTPYKTYPOU OpPTaHU3aNUN TPAHCIOPTHBIX 00BEKTOB.

Konctutynuonnas pedopma, pa3BepHyBILIAsCS B HallleH cTpaHe, 03HAMEHOBAJIACH NIPHHSATHEM Ha pec-
myonmukanackoMm pedeperayme 30 aBrycra 1995 r. oot Koncturynun Kazaxcrana. 9To BakHas Bexa KOH-
CTUTYLIMOHHOTO IMPOIIECcCa, KOTOpasi HOCUT MHOTOIUIAHOBBIA U KOMIUIEKCHBIM XapakTep, 0XBaTbIBasi BCE CTO-
POHBI HE TOJHKO TOCYAapCTBEHHOI, HO M OOIIECTBEHHOW XM3HU. U 3TO BIOMHE 3aKOHOMEPHO, MOCKOIBKY
CYTh KOHCTUTYIIHOHHOH pehOpMbI 3aKITFOYACTCS B CO3JJaHMM HOBOW HOPMATUBHON MakpoMOeIr OOHOBIIsIE-
MOT'0 Ka3aXCTaHCKOro oomectna [35].

CocTaBHOH 9acTBIO TPAaBOBOW PehOpPMBI SBIIIOCH pehOPMUPOBAHIE TTPABOOXPAHUTEIHLHOW CUCTEMBI —
MIPEXJIe BCETO OPraHoOB MPOKypaTyphl U mpaBonopsaka. Ha ocaoBe Koncrurymum Pecryonukum Kazaxcran
npunsaT Yxa3 Ilpesunentra PK, umerommit cuny 3akona, «O mpokyparype PecnyOnmuku Kaszaxcran» ot
21 nexabpst 1995 r., B KOTOPOM HAIUTA OTPaKEHHUE OCHOBOIOJATAIOININE MPUHIUILI OpraHW3allud U Jes-
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TEIHHOCTH OPTaHOB MPOKYpPaTyphl. B HEM MOAYEPKUBACTCS, YTO OPTaHbl MPOKYPATYPhI COCTABIISIFOT CIUHYIO
[EHTPAIN30BAHHYIO CHCTEMY, B KOTOPYIO BXOJAT CIIEIIUAIM3UPOBAHHBIE TPOKYPATYPHI.

Ha ocHoBanuu manHoro 3akoHa ITpukasom ['enepanbHoro npokypopa Ne 101/6 ot 12 mapta 1996 r. 06-
pa3zoBaHbl AnMaTuHCKas, 3anagHo-Kazaxcranckas, llenwHHas TpaHCHOPTHBIE MPOKyparyphl PecmyOmmku
KazaxcTan co crarycoMm mpokypaTypsl obmacTtu. B 3Toit cBs3u B cTpyKkType ammapara [ eHepansHO# MpoKy-
parypsl Pecniyonuku Kazaxcran o6pazoBan caMoCTOsATeNbHBIN OT/IeN 1Mo Haa30py 3a MPUMEHEHHEM 3aKOHOB
Ha TpaHCIOpTE.

Cornacno Ilpukazy ['enepambhHoro mpokypopa PecmyOmukn Kaszaxcran Ne 18 ot 10 wmroms 1997 .
«O0 opranuzanuu padOTH TPAHCIIOPTHON MPOKYPATyPhI» TPAHCIIOPTHBIE MMPOKYPOPHI 00ECTICYNBAIOT HA30PD
3a TOYHBIM U €IMHOOOPA3HBIM HCIIOJIHEHHEM 3aKOHOB Ha JKEJIE3HOAOPOKHOM, BOJHOM, BO3AYIIHOM TpaHC-
MOpTE, a TAKXKE HA aBTOMOOWMIJILHOM, BXOMAIIEM B CHCTEMY MUHHUCTEPCTBA TPAHCIOPTAa U KOMMYHHKAIIHHA
Pecrryommmkum Kazaxcran [34; 351].

B coBpeMeHnHBIN mepHO]] B €IWHYIO HIEHTPAJIN30BAHHYIO CHUCTEMY BXOAST | JTaBHAst TpaHCTIOPTHAS MPO-
Kyparypa PecnyOnuku KazaxcraH, a Takyke MHBIE TPAHCTIOPTHEIC MPOKYPATYPHI HA MTpaBaxX PaOHHBIX U MTPH-
PaBHEHHBIX K HUM TOPOJICKUX M MEXXPAHOHHBIX TPAHCIIOPTHBIX POKYpaTyp. IIpaBoByr0 OCHOBY JeATEIBHO-
CTH KOTOPBIX cocTaBisieT 3akoH Pecnyomuku Kazaxcran Ne 81-VI ot 30 mrons 2017 r. «O mpokypaType».

Buvisoowt

HenocraTounast oCBEIIEHHOCTh B IOPUINYECKOMN JINTEPATYpPE MPABOBBIX OCHOB CTAHOBJIIEHMS U Pa3BUTHS
TPaHCHOPTHOH NpoKyparypsl PecriyOnuku Kazaxcran BeI3Baja HEOOXOAMMOCTh B CHCTEMaTH3alldM MaTe-
pHAJIOB 10 JaHHOM IIpo0jIeMe U BBIAEICHUS OCHOBHBIX 3TAallOB CTAHOBJIEHUS U Pa3BUTHS TPAHCIIOPTHOM Ipo-
KypaTypsl Kazaxcrana:

] aram (1922-1930 rT.) — OCyIIecTBICHUE MTPOKYPOPCKOTO HAA30pa 32 UCIIOJHEHHUEM 3aKOHOB Ha XKe-
JIE3HOZOPO’KHOM TPaHCIIOPTE BOCHHO-TPAHCIIOPTHBIMU TpUOyHaIaMu;

oIl sran (1930-1934 rr.) — co3mgaHue W CTAHOBJICHHE TPAHCIOPTHOW MPOKyparypbl TypkectaHo-
Cubupckoit xene3Hol Toporu (MPOKypopsl BBLACISUTUCH U3 IITAaTa 00JaCTHBIX MPOKYPaTyp, OHU OpraHu3a-
LIMOHHO BXOJWJIU B X COCTaB);

* III aran (1934-1960 rr.) — nonHas HEHTpaIU3aUys U CHeNUaNn3alus TPAHCIOPTHOW MPOKYpaTyphl
Ka3CCP, co3nanue BoAHON TPaHCIOPTHOW MPOKYpaTyphl, CO3AaHUE, HAPSLY C Y3KOCHEIMATU3UPOBaHHBIMU
TPAHCIOPTHBIMU NIPOKypaTypaMH, OObEAMHEHHBIX TPAHCIOPTHBIX MPOKYpAaTyp, OCYILIECTBIAIOIIUX HPOKY-
POPCKHI Ha[30p KaK Ha PEYHOM U MOPCKOM TPAaHCIOPTE, TaK M Ha KEeJIE3HOJOPOKHOM TPAHCIIOPTE;

IV sran (1960-1980 rr.) — ynpasgHeHue TPaHCHOPTHOW MPOKYpaTyphl, OCYIIECTBICHHE MPOKYpPOp-
CKOT'0 HaJ[30pa Ha TPaHCIIOPTE TEPPUTOPHATIBHBIMU IIPOKYPOpaMH;

*V ortam (¢ 1980-1991 rT1.) — Bocco3zmanue B cucteMe npokypaTtypsl CCCP TpaHCIIOpTHON TIPOKypa-
Typsl. Co3nanue B 1991 r. B PecniyOnuke Kazaxctan equHoO#l crcTeMBI MPOKYpaTyphl, B KOTOPYIO BOLLIA
Anma-ATtuHckas, 3anaaHo-Kazaxcranckas, LlenuHHast TpaHCIIOPTHBIE IPOKYPATYPHI;

* VI atan (¢ 1991 1.) — nesaTenbHOCTh TPAHCIIOPTHOM MPOKYpPATyphl B CHCTEME OPTaHOB MPOKYPaTyPhI
PecmryOommku Kazaxcran.

Takum 00pa3oM, MPOCIEANB UCTOPUIO CTAHOBJICHHUS U PAa3BUTHUS TPAHCIIOPTHOH MpPOKypatypsl Pecry6-
muky Kazaxctan, MOXHO czenaTh BBIBOJ, YTO CO3JAaHUE TPAHCIOPTHBIX MPOKYPATyp, OCYIIECTBIISIOLINX
Ha/130p Ha TPAHCIIOPTE, HECMOTPSI HA HEOJHOKPATHYIO PEOPraHU3alUI0 U YIIPa3JHEHUE, BbIIEPAKAIO UCIIbI-
TaHHE BPEMEHEM, PaKTHKA MMOKa3ana He0OXOAUMOCTD CIIEIMAIN3alii OPTaHOB MIPOKYPATYPHI IO OCYIIECT-
BJICHUIO HaJa30pa 3a 00ecredeHneM 3aKOHHOCTH Ha TPaHCIIOpTe.

Brinenennbie dTamnsl CTAHOBIICHUS W Pa3BUTHSA TPAHCIIOPTHOM TMpoKypaTyphl PecmyOmmku Kazaxcran
CBHIIETENBCTBYIOT 00 MX B3aUMOCBSI3U C IPOUCXOASIINMYU IPEOOpa30BaHUSIMH B O0IIECTBE HA TOM WJIM HHOM
JTarne pa3BUTHs CTPAHBI.
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Ka3zakcraH KeJiik NIPOKYypaTypachblHbIH KAJBINTACYbI
MeH J1aMYbIHbIH KYKBIKTBIK Heri3aepi

Maxkanaza Ka3zakcraH KeJlik HPOKYpaTypachlHbIH KaJblITacybl MEH JaMYBIHBIH KYKBIKTBIK Herizaepi
KapacTelppuirad.  Ocbl  3epTTeyliH Makcarbl KaszaKCTaHHBIH IIPOKypaTypa OpraHiapbl JKYHeCiHiH
MaMaH/JaH/IbIPbUIFAH OPraHbl PETiHJE KeJiK NPOKYpaTypachlHbIH KYPBUIYbl MEH JKYMbIC ICTEYIHIH TapHXu-
KYKBIKTBIK QJIFBIIIAPTTAPbIH aHBIKTay O0JbIN TalOblaansl. KasakcTaH mpokypaTypa OpraHIapbIHBIH KOJIIKTErl
Kajaranay OOWMbBIHIIA MaMaHJAHYbIHBIH HETi3ri Ke3eHJIEepiH KOpCeTeTIH MyparaTThIK MaTepHaiaapabl
3epTTeyre 0acThl Ha3ap ayaapbuiibl. OCHI JKYMBICTBIH 9JliCHAMAIIBIK HET131H KOJIIK IPOKypaTypackIHBIH IaMy
TapUXbIH, COHJAH-aK TaHBIMHBIH KBl FRUIBIMU OICTEPIiH KOPCETETIH KYKBIKTHIK aKTiIepli 3epAeneymiH
xKy#eni Tocinmepi Kypanbl. JKypri3uiren 3eprrey Kok HpOKypaTypachl SKOHOMHKA, KOFaM KOHE MEMJICKET
JAMYBIHBIH K)KETTUTIKTepiHe CyHeHe OTBIPHII KYPBUFAaHBI Typaibl KOPBITHIHIBI XKacayFa MYMKIHIIK Oepi.
Kasakcran PecryOumkachl Kellik NPOKYpaTypachlHbIH KaJIBIITACYbl MEH JaMybIH 3€pPTTEy aBTOpJApFa OChI
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OpraHHBIH TapUXM MAaKCaThlH JKOHE OHBIH IPOKypaTypa oOpraHaapbl »xyHecinzeri opuelH Kasakcran
PecnyOnuKachIHBIH 3aHHAMAChlHAa JKOHE KOFAMHBIH KAKCTTUIIKTEpiHE ColKec KOJiK MHpOKypaTypachiHa
JKYKTEJIreH (YHKUMSIIapbl OPbIH/AY KaKETTUIIMHIH MPU3MAachl apKbUIbl Heri3aeyre MyMkinaik 6epai. Kemik
MPOKYpaTypachl OpraHJapblHbIH KaIbIITAaCybl MEH JaMYBIHBIH TapHXH aCHEKTiIepiH 3epTTey KbI3METTIiH
KYKBIKTBIK JKOHE YHBIMIACTBIPYIIBUIBIK HETI3epiH KeTinmipyre OaFbITTaJfaH KOPBITBIHIBUIAD MEH
YCBIHBICTApIbI TYKBIPBIMAAYFa MYMKIHAIK Oepeni.

Kinm co30ep: Keinik IpoKypaTypachl, KOJIiK HPOKypaTypachIHBIH TapUXbl, KYKBIKTBIK HETi3Iepi, KeIik
HPOKYpPaTypachlHbIH ~ KAJIBIITacybl, KeJIK IPOKypaTypachlHbIH JaMybl, MyparaT MaTepHaJliapbl,
MaMaH/JaH/IbIPBUIFaH IPOKYpaTypa, Ke3eHaep.

N.V. Sidorova, K.Zh. Magdatova, D.Sh. Meirmanova

Legal bases of formation and development of transport
Prosecutor's office of Kazakhstan

The article deals with the legal basis of the formation and development of the transport Prosecutor's office of
Kazakhstan. The purpose of this study is to determine the historical and legal prerequisites for the creation
and functioning of the transport Prosecutor's office as a specialized body of the system of Prosecutor's offices
of Kazakhstan. The main emphasis is made on the study of archival materials reflecting the main stages of
specialization of the Prosecutor's office of Kazakhstan on transport supervision. The methodological basis of
this work consists of systematic approaches to the study of legal acts reflecting the history of the transport
Prosecutor's office, as well as General scientific methods of knowledge. The conducted research allowed to
draw a conclusion that the transport Prosecutor's office was created proceeding from needs of development of
economy, society and the state. The study of the formation and development of the transport Prosecutor's of-
fice of the Republic of Kazakhstan allowed the authors to justify the historical purpose of this body and its
place in the system of prosecution through the prism of the need to perform the functions assigned to the
transport Prosecutor's office in accordance with the legislation of the Republic of Kazakhstan and the needs
of society. Research of historical aspects of formation and development of bodies of transport Prosecutor's of-
fice allows to formulate conclusions and the offers directed on improvement of legal and organizational bases
of activity

Keywords: transport Prosecutor's office, history of transport Prosecutor's office, legal bases, formation of
transport Prosecutor's office, development of transport Prosecutor's office, archival materials, specialized
Prosecutor's office, periodization.
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Revisiting the concept of a recreational zone

The article analyses various scientists’ points of view, as well as the legislation of Russia, Kazakhstan and
Belarus, which regulates the legal status of recreational areas. The aim of the research work is the study of the
effectiveness of environmental legislation in terms of the grounds for the emergence and registration of the
right of recreational natural resources management, the analysis of legislation on recreational nature man-
agement and the identification of the peculiarities of this legal phenomenon, the development
of recommendations and proposals aimed at improving environmental law. The method logical basis of the
study is the modern doctrine of the interaction of economics and the environment, constitutional provisions in
the field of nature management and environmental protection. In the work, general scientific methods were
used: comparative legal, logical, systemic and historical methods. The novelty of the article lies in the fact
that a definition of the right of recreational nature management is given and its classification is developed, a
system of principles of the right of recreational nature management is developed, the place of norms on recre-
ational nature management in the system of environmental law of the Republic of Kazakhstan is determined,
the state-legal mechanism in the field of recreational nature management is studied, and also the ways to im-
prove it were proposed, a comparative analysis of the legislation of the countries of the near abroad in the
field of creation nature management is made. As a result, the author argues the conclusion that there is a need
to regulate the use of existing terms. In this regard, a recreational zone should be understood as a part of the
natural environment (natural habitat) or human environment (artificial environment), intended for recreation,
restoration of the population’s forces.

Keywords: land plot, recreation area, forest parks, beaches, resorts, body of water, specially protected natural
areas, recreation areas, tourism, safari tourism.

Introduction

With the acquisition of state independence by the Republic of Kazakhstan in 1991 and the proclamation
of the transition to a market economy, the need for transforming nature management relations arose, adapting
them to market conditions, creating legal, economic and organizational conditions for the equal development
of all forms of ownership and derivatives of nature management rights, protecting rights to natural resources
of citizens and legal entities. As a result of this, the composition of the subjects of nature management rela-
tions on natural resources has fundamentally changed in the Republic, new types of property rights to natural
resources have arisen. However, the problem of rational use of natural resources and environmental protec-
tion has remained to this day. «... over the course of many decades, Kazakhstan has developed a predomi-
nantly resource-based environmental management system with extremely high technogenic environmental
loads. Therefore, a radical improvement of the environmental situation has not yet occurred and it is still
characterized by the degradation of natural systems, which leads to the destabilization of the biosphere and
the loss of its ability to maintain the quality of the environment necessary for the life of society».
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Preservation of a favorable natural environment is an important task at this stage of development of our
state. This statement is fixed at the constitutional level. So, Article 31 of the Constitution of the Republic of
Kazakhstan states: «The state sets the goal of protecting an environment favorable to human life and health».
It is easy to imagine a thriving economy in which people from year to year become sicker as a result of an
incorrect approach to their health and a polluted environment. As we build our society, we must apply in-
creasing efforts to ensure that our citizens are healthy throughout their lives and are surrounded by a healthy
natural environment. Our strategy to achieve this goal consists of the following components: prevention of
diseases and promotion of a healthy lifestyle. World experience shows that the most important factor affect-
ing the health of the population of countries is the state’s steps to prevent disease, on the one hand, and to
stimulate a healthy lifestyle, on the other. Disease prevention involves the use of clean water and healthy
food, the availability of treatment systems, the reduction of facilities that pollute the

So, at the present stage, the preservation of the of Kazakhstan people’s health and the protection of the
environment are becoming the dual goal of our state.

Creating conditions for a complete rest of the population of the Republic of Kazakhstan is one of the
tasks to achieve this goal. This opportunity is provided by the use of the natural environment for recreation
and tourism, namely, the right of recreational nature management.

The objects of research in this case are legislative and other regulatory legal acts in the field
of recreational nature management and the practice of their application.

The purpose of the study is to study the issues of the effectiveness of environmental legislation in terms
of the grounds for the emergence and execution of the right of recreational nature use, analysis of legislation
on recreational nature use and the identification of the features of this legal phenomenon, the development of
recommendations and proposals aimed at improving environmental law.

Based on the purpose of the study, the author sees its achievement by solving the following tasks:

—explore the environmental legislation of the Republic of Kazakhstan from the moment of the for-
mation of the Republic of Kazakhstan as a sovereign state to the present and identify the main stages of its
development;

—assess the state of existing environmental legislation in relation to recreational nature management
and the practice of its application in order to identify shortcomings and gaps in legal regulation;

— consider the concept and content of the right of recreational nature management in accordance with
the legislation of the Republic of Kazakhstan and formulate its optimal definition;

— identify the principles of the right of recreational nature management;

— determinethe placeoftherightofrecreationalnaturemanagementinthesystemofenvironmentallaw;

— explore the state-legal mechanism in the field of recreational environmental management;

—to conduct a comparative analysis of the legislation of the countries of the near abroad in the field of
recreational nature management;

—on the basis of the study, develop theoretical provisions and recommendations aimed at improving
environmental legislation, as well as the practice of its application.

Conclusions, suggestions and recommendations contained in the paper are both theoretical and practical
importance and can be used in the determination and the basic directions of legislative activity in the field of
environmental management, in improving the work of the executive authorities and management, manage-
ment of enterprises and organizations carrying out their activities in recreational areas.

Methods and materials

The methodological basis of the study is the modern doctrine of the interaction of economics and the
environment, constitutional provisions in the field of nature management and environmental protection.

In the work, general scientific methods were used: comparative legal, logical, systematic and historical
methods.

In formulating the theoretical principles, the author relied on the works of domestic and foreign leading
legal scholars in the field of the general theory of law, environmental science, and administrative law.

The works of ecologists, economists, representatives of other branches of knowledge, who studied envi-
ronmental problems were used in the paper.

When conducting the study, the author was guided by the provisions of the Constitution of the Republic
of Kazakhstan, the current environmental legislation, legislation on tourism, reviews, generalizations, and
statistical reporting documents on recreational nature management were also used.
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Results

In the last decade in the Republic of Kazakhstan, more and more attention has been paid to the devel-
opment of leisure and tourism in the Republic. In accordance with the Concept for the Tourism Industry De-
velopment of the Republic of Kazakhstan dated June 30, 2017, recreational zones of two large regions are
actively developing, in which two capital cities of Kazakhstan are located (the old one is Almaty and the new
is Astana), which is due in the first case to the proximity of the Great Silk Road (Almaty is nodal complex of
the tourism system of the Silk Road part), in the second — the proximity of the Shchuchinsko-
Borovskayaresort zone, the Kurgaldzhino nature reserve [1].

Taking into account the growing interest in the legal provision of tourism and recreation, the need for a
more detailed and thorough study of the conceptual apparatus of the Institute of Recreational Nature Man-
agement arose. Moreover, the development of the concept of «recreational zone» is very relevant, since in
our legislation there is no official definition of a recreational zone, although there are references to recrea-
tional zones and recreational activities.

So, in the Law of the Republic of Kazakhstan «On Architectural, Urban Planning and Construction Ac-
tivities in the Republic of Kazakhstan» dated July 16, 2001 the purpose of the recreational areas in the set-
tlements is indicated. According to Article 51 of this law, recreational areas in settlements are intended for
the organization and arrangement of recreation facilities for the population and include gardens, forest parks,
parks and squares, zoos, ponds, beaches, water parks, landscape architecture, other places of recreation and
tourism, as well as buildings and facilities for leisure and (or) recreational purposes. Protected natural sites
located within the boundaries (lines) of the settlement may be included in the recreation area. On the territory
of the recreational zone the placement (construction) of new and expansion of existing industrial, communal
and storage facilities, buildings and structures for civil purposes, not directly related to the functioning of the
recreational zone are not allowed [2].

The government rules and regulations, concerning the development of tourism and recreation in Astana
and Almaty, stipulate the creation of recreational areas, the development of a comprehensive urban program
for the development of recreational infrastructure to serve the new economic sector of these cities — tour-
ism. The aim of this program is to create a new efficient sector of the city’s economy, using the potential of
the historical and cultural heritage and the unique natural environment of the city and able to radically solve
the financial problems of preserving, restoring and renewal the historical heritage and natural potential [3].
As a matter of fact, the mention of recreational areas is limited only by these normative acts.

Discussion

The Law of the Republic of Kazakhstan «On Specially Protected Natural Areas» of July 7, 2006 refers
to the recreational load, recreational activities, recreational lands [4]. Land of recreational purposes in the
Land Code of the Republic of Kazakhstan dated June 20, 2003 is considered in more detail. So, according to
Article 126 of the Land Code of the Republic of Kazakhstan dated June 20, 2003, lands destined for recrea-
tional purposes are recognized as lands intended and used for organized public recreation and tourism. The
structure of recreational land may include land on which there are rest houses, boarding houses, campsites,
physical education and sports facilities, tourist camps, stationary and tent tourist camps, houses of fishermen
and hunters, forest parks, hiking trails, trails, children's and sports camps, other similar facilities. Lands of
recreational purposes also include the lands of suburban green areas [5]. As for the fundamental regulatory
legal act in the field of use and environmental protection that is the Environmental Code of the Republic of
Kazakhstan dated January 9, 2007, it does not only lack the concept of «recreational zoney, but it does not
even fix the environmental requirements for recreational lands.

So, in Environmental Code of the Republic of Kazakhstan there is Article 212 «Environmental re-
quirements for the use of lands of specially protected natural territories and recreational lands», however, in
addition to the indicated categories of lands in Kazakhstan, they are allocated as an independent category of
recreational lands [6]. As you can see, there is a conceptual «vacuumy in the legal regulation of the institu-
tion of recreational environmental management. To eliminate this situation, it is necessary, first of all, to de-
velop the concept of «recreational zone». The word «recreation» is of Latinorigin.

Recreation is recovery. Recreation is a rest, a restoration of human forces expended in the process of
labor. «Zoney» in Greek means belt. Here it is meant a strip, the space between any boundaries; territory, site
of something characterized by certain signs [7; 1008]. Thus, a recreation zone is a territory, a site intended
for recreation, restoration of human strength. In the legal literature, attempts have been made to determine
the recreational area [8; 115].
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V.V. Petrov, Dzhurovich M., Rode G., and others developedthe following definition: «recreation-
al zones are natural or cultivated areas of land or water that are intended for organized or mass recreation or
tourism of the population». This opinion is shared by B.V. Erofeev [9; 208].

In our opinion, this definition is not complete enough, since it does not include subsoil areas that are
used for recreational purposes. For example, in paragraph 2 of Article 77 of the Law of the Republic of Ka-
zakhstan «On Specially Protected Natural Areas» dated July 7, 2006, so-called geomorphological objects are
indicated as terraces, floodplains, caves, gorges, canyons, waterfalls and other relief forms that clearly reflect
the processes of relief formation and of particular value for tourism and recreation. Later V.V. Petrov pro-
posed the following definition: recreation zones are a part of the environment used for recreation and tour-
ism, including green, resort, health-improving zones [10; 431].

We also consider it insufficiently complete, since V.V. Petrov used the term «environmenty in the defi-
nition, although he himself understands it as that part of the natural environment that has been transformed as
a result of human activity. Consequently, in the definition of the recreational zone, only natural areas in set-
tlements are indicated and areas of the natural habitat are not reflected. And we know that recreational areas
are an integral part of national natural and regional natural parks. In our opinion, it should be indicated —
«part of the space of the natural environmenty», since this concept is broader and includes both the natural
habitat and the human environment. The legislation of some CIS countries defines the recreational area. So,
in the Town Planning Code of the Russian Federation of December 29 , 2004 N 190-®3 the so-called recrea-
tional zones are indicated, which may include zones within the boundaries of territories occupied by city for-
ests, squares, parks, city gardens, ponds, lakes, reservoirs, beaches, as well as within the boundaries of other
territories used and intended for recreation, tourism, physical education and sports [11]. In accordance with
the Law «On Architectural, Urban Planning and Construction Activities in the Republic of Belarusy, recrea-
tional zones of settlements are territories intended for organizing places of recreation for the population and
include parks, city forests, forest parks, beaches and other leisure and tourism facilities [12]. In the above
two cases, the recreation area is considered as an integral part of the settlement, i.e. located within the city
limits. In the Law of Ukraine «On Environmental Protection» dated June 25, 1991, a different concept of a
recreation zone is given: «a recreation zone is land or water areas intended for organized mass recreation and
tourismy» [13]. In this case, the recreation area is considered as an integral part of the natural environment.
It is worth mentioning another interpretation of the recreational area. Recently, many businessmen have been
considering the recreational area as that part of the business center that is specially allocated for the rest,
primarily of employees working in it [14].

Thus, the recreational area here is a completely artificial environment, with which we do not agree. Some
scholars reject the concept of «recreational area» and propose replacing it with the term «recreational territo-
ry». For example, L.A. Samusenko believes that «the more acceptable general term for designating places in-
tended for recreational use is the term natural recreational territories [15; 97] , and not «zones», «lands», etc.
The preference for using the definition of «territory» is confirmed by an analysis of legal literature, as well as
legislation on specially protected natural territories, urban planning legislation, in which it is widely used».

In contrast to this opinion, we believe that the term «recreational zoney is more preferable than «recrea-
tional territory», since the concept of «zone» involves not only the use of a territorial attribute, but also the
establishment of a special regime of use and protection. In addition, the concept of «recreational land» has
already been established in the legislation of the Republic of Kazakhstan, and some authors identify these
two concepts. So, L.I. Pyrozhnik and V.M. Zaitsev consider recreational territories as lands acting as recrea-
tional lands, occupied by tourist complexes, infrastructure enterprises and communications, related to their
maintenance, possessing resource potential, but do not clearly determine their composition [16; 54]. Some
authors, when determining the composition of recreational territories, in spite of the fact that they distinguish
recreational zones as independent objects, indicate as a constituent part precisely «land» and not «territory».
So, according to A.G. Bobkova natural recreational territories — territories suitable for organizing recreation
for the population, renewing vitality and human energy, recognized as such in the manner prescribed by law,
the regular use of which is possible in the implementation of recreational activities [17; 64]. Itrefers:

— health, recreational, historical and cultural lands;

— plots of land for environmental purposes, having a regime of recreational use;

— separate plots of land of forest and water resources suitable for recreational use;

— certain land plots of settlements with recreational purposes (parks (culture and recreation, regional,
sports, children’s, historical, memorial and others), public gardens, boulevards, embankments, forest parks,
meadow parks, water parks, gardens of residential areas, etc.);

— other territories suitable for recreational use.
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Some authors consider recreational areas as places that are ofmass organized recreation for the popula-
tion. At the same time, they believe that «recreational territories may consist, firstly, of recreational lands
proper and, secondly, of economic lands, that is, lands of various types of activity, but specializing in servic-
ing recreantsy [18; 129].

Conclusions

As one can see, the meaning of distinguishing an independent category of «recreational territories» is
that this concept is broader than «recreational land», because for the recreation and the rest we use other cat-
egories of land, for example, recreational, historical and cultural land destination; separate plots of land of
forest and water resources suitable for recreational use; lands of specially protected natural territories.

So, G.A. Potaev believes that «recreational areas should be considered as an integral part of a unified
system of protected natural areas, including: specially protected natural areas — nature reserves, wildlife
sanctuaries, nature monuments, wildlife migration corridors, protective areas (water protection, road, soil and
windbreaks, sanitary protection zones, etc.); territories on which environmental and recreational functions
are combined — national parks, green zones of cities; recreational areas — resorts, long and short-term rec-
reation areas, tourist centers and routes [19; 123].

At the same time, the meaning of the concepts «recreational territory», «recreational zone» can be ex-
panded due to the literal interpretation of the term «recreation» —rest, leisure time. And not only the natural
environment, but also the artificial environment can be used for relaxation: any room with upholstered furni-
ture, a winter garden, a smoking room, a restaurant, etc.

Summarizing all of the above, we believe that there is a need to streamline the use of the above
terms. In our opinion, a recreational zone should be understood as a part of the natural environment (natural
habitat) or human environment (artificial environment), intended for recreation, restoration of the popula-
tion’s energy.

Recreational areas can be divided into natural recreational areas and artificial recreational areas.

Recreational areas can be located not only on lands of recreational purposes, but also on lands of set-
tlements, lands of health, historical and cultural purposes, lands of specially protected natural territories.

The concept of «recreational zones» is synonymous with the concept of «recreational territories», since
the concepts of «zone» and «territory» are identified in dictionaries («Zone» in Greek means a belt. It means
a strip, the space between any boundaries; territory, site of something characterized by certain signs).

Analysis of the environmental and other legislation of the Republic of Kazakhstan shows that it is nec-
essary to adopt new regulations and supplement existing ones.

Firstly, in the Environmental Code of the Republic of Kazakhstan in the conceptual apparatus there is no
definition of a recreation zone. In our opinion, such a definition should be included in Article 1 of this law.

Secondly, this definition should be indicated in the Law of the Republic of Kazakhstan «On Architec-
tural, Urban Planning and Construction Activities in the Republic of Kazakhstan» dated July 16, 2001.

Thirdly, the Code of the Republic of Kazakhstan on people's health and the healthcare system of Sep-
tember 18, 2009 should be supplemented and the definition of a recreational zone should be included in the
conceptual apparatus.
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A.B. Conbixanoa, JI.C. [llomaesa, b.A. Xycunosa

PexpeanusiiibiK ailMaKTBIH TYCIHIrl ;keHIHeri Keil0ip Mmacesienep

Maxkanana pekpeamisuIblK aiiMaKTBIH KYKBIKTHIK MapTebecin perreiitin Kaszakcran xkoHe Bemapycs, Peceit
3aHIBUIBIKTAPBI MEH Op TYPJi FalubIMIApAbIH KO3KapacTapblHa Talgay dKacajFaH. 3epTTeyliH Makcarbl
peKpealsuIbIK TaOUFAT MaiijanaHy KyKbEBIHBIH Iaiifa O00nybl MEH pociMenyiHe GaillIaHbICThI SKOJOTHSUIBIK
3aHHaMaJIap/bIH THIMIUIIT MOceNeNnepiH 3epTTey, peKpealsuIblK TaOUFaT naiiiainany Typaibl 3aHHaMajlapbIHa
Talay JKacay >KOHE OChl KYKBIKTBIK KYOBUIBICTBIH €PEKIICIIiH aHbIKTaY, SKOJOTHSUIbIK KYKBIK HOpMaapbl
JKETUIIIpyre OarbpITTaFaH SjicTeMenep MEH YCHIHBICTApbl OHICY OOMbIN TaObUIaAbL. 3epTTEYAiH dIicTeMENiK
Heri3i KOpIaraH OpTa MEH SKOHOMHKAHBIH apaKaThIHACHI Typallbl Ka3ipri Ke3jeri iimiaep, KOpLIaFaH OpTaHb
KOpFay MEH TaOWFaTThl Nai/iajaHy CaJachlHIAFbl KOHCTUTYLHSIBIK epexerep Oobin Tadbliausl. JKyMbIcThI
a3y OapbIChIH/IA JKANIIBI SMICTEMENIK FUIBIMU-TAHBIMIBIK CHIIATTAFbI CAJIBICTHIPMANIBI-KYKBIKTHIK, KHCBIH/IBIK,
TapyXH, JKYHeIiK xkaHe 6acKka 1a opicTep KOIIaHbUIIbL. MaKalaHbIH 3epTTey JKaHAIBIFBI PEKPealisUIbIK TaOuFaT
Maifanany KYKbIFbIHA aHBIKTaMa Oepilyi yKOHE OHBIH JKIKTENy HETi3lIepiHiH OHIeNyi, peKpealisuIblK TaOuFaT
naiijanany KYKbIFbl KaruJIalapblHbIH OKyileciH ycbiHy, Kaszakcran PecmyOnmKachl 3KOJNOTHSUIBIK KYKBIK
KyHeciHzeri peKpealysuiblk TaOuraT mHaiifjanaHy Typajbl HOpPMaJap/blH ajaThblH OPHBIHBIH aHBIKTAIYBI,
peKpealsuIbIK TabuFaT IHaiijanaHy calachIHAarbl MEMIICKCTTIK-KYKBIKTBIK MEXaHH3MI 3epTTellil, COHZai-ak,
OHBI JKETUIIIPY JKOJNIAPBIHBIH KOPCETUIyl MEH KelOip IueTen MeMIICKeTTepiHiH peKpealsulblK TaOurart
HaiiianaHy KyKbIFbl CalachlHAarbl 3aHHAMaJapblHA CaJbICTBIPMAJbl TANJAY >KACAIBIHBII, PEKPEALUSIIBIK
TabuFaT HaiiianaHy KaTblHACTAPBIH KYKBIKTBIK PETTEY CalaChlH/a SKOJIOTHSUIBIK 3aHIapAbl XKETUAipy GoMbIHIIa
YCHIHBICTAp MEH HycKaylap YChbIHbUFaH. HoTmkeciHne aBTOp KOJIAHBICTAFbl TEPMHHIECPIIH KOJIAHYIbI
OHaillaTy Ka)KeTTUIIri Typasbl TY)XKBIPbIM Kacaiiipl. OcbiFaH GailllaHBICTBI PEKpeaLMsUIbIK aiiMaKThl eManyFa,
XaJIBIKTHIH KYIITIH KaJIbIHA KEATIpyre apHaIFaH TabuFy opTa (TaOUFY TIPIILIK €Ty OpTackl) HEMece aJjaMH OpTa
(xacaubl opTa) Geiri peTiHae TyCiHy Kepek.

Kinm ce30ep: xep yuyackeci, peKpealnsulblK aiiMak, OpMaH MapKTepi, xkaraxainap, KypopTrap, Cy KeHiCTiri,
epeKIIe KOpFalaThlH TaOUFy ayMaKTap, AeMaJlbiC OPbIHAAPH, TYPU3M, cadapu TypusMi.

A.b. Consixanosa, JI.C. Illomaesa, b.A. )Kycunosa

K BOIIPOCY O NNOHATHUHA pexpeaunonﬂoﬁ 30HBbI

B crarbe mpoaHanu3upoBaHbl TOUKU 3PEHMS PA3IUYHBIX yUEHBIX, a Takke 3aKoHojarenbcTBa Pocenn, Kasax-
craHa u bemapycu, perynupyrouye npaBoBOe MOJOKEHHE PEKPEalMOHHBIX 30H. Llenpro McciaenoBaTebeKoi
paboTHI SBIISIETCS. U3YYCHHE BONPOCOB 3(P(HEKTHBHOCTH 3KOJIOTHYIECKOI0 3aKOHOJATEIbCTBA B YACTH, Kacaro-
ieiicst OCHOBaHMIT BOHUKHOBEHMSI M O(OPMIICHHUS IpaBa PEKPEariOHHOTO IIPUPOIONIONE30BAHMS, aHAIN3 3a-
KOHOJIATEJILCTBA O PEKPEAIMOHHOM IIPUPOIONIONE30BAaHIN U BEIIBICHHE OCOOCHHOCTE 9TOr0 IPaBOBOTO SIBIIE-
HUS, pa3paboTKa peKOMEHAlNi 1 TIPEUTOKEHNH, HallpaBJIeHHBIX HAa COBEPIIEHCTBOBAHNE HOPM 3KOJIOTHIECKO-
ro mnpasa. MeToJ0N0rn4ecKod OCHOBOM HMCCIENOBaHMA SBISIOTCS COBPEMEHHOE YUEHHE O B3aMMOJCHCTBUU
SKOHOMHKHU U OKpYXKarolieil cpe/ibl, KOHCTUTYLHOHHbIE TOJ0KEHHS B 00JIACTH MPUPOIOTIOIB30BAHUS U OXPaHBI
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OKpYyXarolen cpenpl. B paboTe npuMeHsuch oOLIeHayYHbIe METOABL: CPAaBHUTEILHO-IIPABOBOM, JIOTHYECKUH,
CHCTeMHbII 1 uctoprdeckuil. HoBnusHa cTaTbu 3akimodaeTcst B TOM, YTO JaHO ONpEAeNieHHe MpaBa peKpealuoH-
HOTO NPUPOIOTIONB30BaHNUsI M pa3pabOTaHbl ero Kiaccu(HKanus, CHCTeMa MPUHLUIOB MPaBa PEKPEAIMOHHOTO
MIPUPOJONOJIBL30BAHNUS, OIPEIEICHO MECTO HOPM O PEKPEALIOHHOM IPUPOAONOIb30BAHUM B CUCTEME KOJIOIH-
yeckoro mnpasa Pecry6imkn Kaszaxcran, mccienoBan rocy1apcTBEHHO-IIPABOBON MEXaHH3M B 00JIAaCTH peKpea-
LIUOHHOT0 IPHUPOAONOIb30BaHMs. [IpeanoskeHbl IyTH €ro COBEPIICHCTBOBAHMUS, IIPOBEACH CPaBHUTEIBHBII aHa-
JIM3 3aKOHOMATENBCTBA CTPaH OIMKHEro 3apyOexkbsi B 00JIACTH PEKPEaliMoOHHOTO IPHPOOIOIE30BaHusd. B pe-
3yJbTaTe aBTOPbI apTyMEHTUPYIOT BBIBOA O HEOOXOAMMOCTH YHMOPSAOYEHHUs] MCIONIb30BAHUS CYIECTBYIOIINX
TEPMUHOB. B CBA3M C 3TUM IOJ PEKPEALMOHHON 30HOH CIEAYET MOHMMaTh YacThb OKPY)KaIOUIeH NMPUPOIHON
cperbl (eCTECTBEHHOM cpesibl 00UTaHMsA) TMO0 OKpPYXKAIOIIEH YenoBeka cpebl (MCKyCCTBEHHOM Cpe/ibl), IpeHa-
3HAYEHHYIO 17T OT/IbIXa, BOCCTAHOBIICHHUS CHJI HACENIEHHS.

Kniouesvie cnosa: 3eMenbHBIA y4yacTOK, peKpealMOHHAs 30HA, JICCOIAPKY, ILULDKU, KypOpThI, BOLHOE IIPO-
CTPaHCTBO, 0CO00 OXpaHsIeMble IPUPOIHBIC TEPPUTOPHH, 30HBI OT/IbIXA, TYPU3M, caapH TYPH3M.
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On the question of the justification of the principles international
legal protection of atmospheric air from pollution

The article analyzes modern scientific approaches to substantiating the system of principles of international
legal protection of atmospheric air from pollution at the present stage of international cooperation of States.
The object of the study is the social relations of the planetary scale on the development and implementation
of the principles of international legal protection of atmospheric air. The implementation of scientific analysis
and generalization is based on an array of normative and scientific material: international legal acts, acts of
national law, acts of international organizations, research scientists of the world. The study based on the anal-
ysis of international legal acts revealed the specificity of the basic principles of international law. In the con-
text of substantiation of the principles of international environmental law, the role of international intergov-
ernmental conferences, which adopted declarations of principles at the international level, is defined.
The results of the scientific debate on the problem of classification of the principles of international legal pro-
tection of the environment in General and international legal protection of atmospheric air from pollution in
particular are summarized. Based on the analysis of a wide range of sources, it is proved that at the present
stage there is no single comprehensive legal framework that determines the legal status of the principles of in-
ternational environmental law. Many principles lack both clarity and legal consensus on their applicability
and are not recognized in legally binding instruments. As a result of the study, conclusions were drawn about
the need to adopt a global Covenant on the environment, in which the principles of international environmen-
tal law would be systematized.

Keywords: atmospheric air, principles, environment, pollution, Convention.

Introduction

In 1980, the WHO Expert Committee defined a challenge for the future in the protection of atmospheric
air from pollution: achieving a level at which specific pollutants do not produce an adverse effect [1; 16].
The international community, represented by international organizations, came to this conclusion as a result
of almost 30 years of practice of international cooperation to prevent air pollution.

The European Conference on Atmospheric Pollution (France, 1964) updated the problem of the need
for effective legal regulation of control of emissions of harmful substances into the atmosphere. The 1st In-
ternational Clean Air Congress was held in 1966, and in 1968 the EU Committee of Ministers adopted the
Declaration of Principles for Air Pollution Control, which marked the beginning of the process of forming a
set of international legal principles for the protection of atmospheric air from pollution. Subsequently, the
system of principles evolved in accordance with the efforts undertaken by countries to preserve the atmos-
phere for future generations.

The purpose of this article is to justify the system of principles of international legal protection of at-
mospheric air from pollution at the present stage of international cooperation between countries.

The object of the study is the social relations of the planetary scale on the development and implemen-
tation of the principles of international legal protection of atmospheric air.

The novelty of the study of the problem of substantiation of the principles of international legal protec-
tion of atmospheric air is due to the lack of scientific developments of this topic in the modern world practice
of cooperation of countries.

Materials and methods

The methodological basis of the study of the problem of substantiating the principles of international
legal protection of atmospheric air was made up of general and special scientific methods: analysis and syn-
thesis, formalization, logical, comparative analysis, historical and legal, scientific generalization, as well as
the method of legal modeling.
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The implementation of scientific analysis and generalization is based on an array of normative and sci-
entific material: international legal acts, acts of national law, acts of international organizations, research by
scientists from around the world. In view of the relevance of the protection problems, scientific studies were
carried out by scientists who studied various aspects of the problems Allen M.R., Alverson K., Angell JK,
Baideldinova DL, Bengston L., Blackmon M., Boville V., Bradley RS, Brinchuk M.M., BryanF.,
Vinogradova S.V., Erkinbaeva L.K., Christianson GE, Christy JR, Crowley TJ, Lobl ES, Mitchell JF, Old-
field F., Gabitova R.Kh., Malysheva N.G.., Minnekaeva D.R., Minniakhmetova R.G., Ryzhenkova A.Ya.,
Spencer RW, Stott R.A., Victor DG, Weyant J. and others.

Discussion

An important part of the conceptualization of international legal protection of air from pollution is the
justification of its principles — the basic ideas, guidelines that determine the content and directions of legal
regulation. On the one hand, they express the laws of law, and on the other, they represent the most general
norms that apply in the entire sphere of legal regulation and apply to all entities. These standards are either
explicitly stated in law. or derived from the general meaning of laws. The principles of law determine ways
to improve legal standards, acting as guiding ideas for the legislator. They are the link between the basic
laws of development and functioning of society and the legal system [2; 55]. In the literature, legal principles
are defined as the basic starting points that enshrine the objective laws of public life, the specific legal ex-
pression of the objectively existing socio-economic and political laws of social development [3; 215].
A more detailed definition of the principles of law is given by B. Grefrat: «A) principles are norms, they are
not only political and legal points of the program or theoretical and legal generalizations of norms;
b) principles are universal norms. Not all generally accepted norms are principles, but not all principles can
only be universal norms; c¢) fundamental principles differ from other generally accepted norms in that they
reflect certain basic laws of historical development; d) principles — peremptory norms. This means that all
other norms must be brought into line with them; e) principles are not only a criterion for the validity of oth-
er norms, they are at the same time guiding provisions for the further development of international law, its
specific norms that serve to disclose and implement these principles» [4; 109—111].

Thanks to the principles, the legal system adapts to the most important interests and needs of a person
and society, and becomes compatible with them. We believe that the key to achieving the goals and objec-
tives of international legal protection of atmospheric air from pollution, construction of its integrated and
effective system is to comply It lines Peninsula, ie basic rules covering legal regulation procedures.

Features of the basic principles of international law are that they are, firstly, the most important,
fundamental; secondly, the most general norms; thirdly, generally accepted norms. At the XXV session of
the United Nations General Assembly (October 24, 1970), a Declaration on the principles of international
law regarding friendly relations and cooperation between states in accordance with the UN Charter was
adopted. This Declaration on the Principles of International Law governs 7 basic principles: the principle of
non-use of threats or use of force against the territorial integrity or political independence of any state, or in
any other way incompatible with the goals of the UN; the principle of resolving international disputes by
peaceful means; the principle of non-interference in the internal affairs of any state; principle of international
cooperation; the principle of equal rights and self-determination of peoples; principle of sovereign equality
of states; the principle of conscientious fulfillment by states of obligations undertaken by them in accordance
with the UN Charter. As you know, on August 1, 1975, the Final Act of the Conference on Security and
Cooperation in Europe was signed in Helsinki, in which the number of basic principles increased to 10: the
principles of inviolability of borders, the territorial integrity of states and respect for human rights and
fundamental freedoms. The principles of international law are endowed with the following features, that is,
they are: a) the normative basis of the entire international legal system; b) general; ¢) generally recognized;
d) universal in scope, €) complex, e) imperative. In modern international law, they have been developed as
fundamental norms — the principles of international legal protection of air from pollution, which can be
classified into general, i.e. characteristic for any sphere of international relations, and special (otral), inherent
exclusively to the group of public relations under consideration. The generally recognized principles are
enshrined in the UN Charter, the Declaration on the Principles of International Law Relating to Friendly
Relations and Cooperation in accordance with the UN Charter adopted by the UN General Assembly in
1970. (Declaration of 1970), in the Final Act of the Conference on Security and Cooperation in Europe
(CSCE) 1975, in a number of Resolutions of the UN General Assembly and other international legal acts.
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In the context of substantiating the principles of international environmental law, the role of such
international intergovernmental conferences as the United Nations Conference on the Protection of the
Human Environment (Stockholm, 1972) and the United Nations Conference on the Environment and
Development (Rio de Janeiro, 1992), on which were adopted respectively the Declaration of Principles,
containing 26 principles, the Declaration on Environment and Development», consisting of 27 principles.
The specificity of declarations lies in the fact that most of the principles proclaimed in them belong to the
category of principles-ideas that are not normative, but generalized, abstract in nature and contain a
worldview meaning.

A similar conclusion was made by scientists about the non-normative nature of the principles of another
document of one of the oldest and most respected international non-governmental organizations. Commis-
sion on Environmental Law of the International Union for Conservation of Nature and Natural Resources in
1995, a draft International Covenant on Environment and Development (by definition, some authors called
Harty her on Environment and Development), as a variant of informal codification of international environ-
mental law [5].

However, the Declaration of Rio de F and Neuro (1992) contains a number of legal principles, the pro-
visions of which are used in as specific measures and commitments in the form of certain international
agreements: cooperation in countering the movement or transfer to other States of harmful for the environ-
ment and human activities and substances (Principle 14); taking precautions that mean that in the event of a
serious or irreversible damage, lack of full scientific certainty should not be used as an excuse to delay the
adoption of cost-effective measures to prevent environmental degradation (Principle 15); environmental im-
pact assessment as a national instrument for proposed activities that may have an adverse environmental im-
pact (Principle 17); sending notifications and relevant information to interested states or conducting consulta-
tions with them regarding activities that may have potentially adverse transboundary consequences (Princi-
ple 19); immediate notification of other states of any natural disasters or other emergency situations that
could lead to unexpected harmful consequences for the environment in these states (Principle 18); assistance
to States affected by the consequences of disasters and situations referred to in paragraph 5 (Princi-
ple 18) [6].

The main meaning of Principle 6 on the cessation of environmental emissions of toxic substances and
other substances, as well as heat of the Stockholm Declaration (1972) is reflected in the contents of the
1979 Convention on Long-Range Transboundary Air Pollution, the 1985 Vienna Convention for the Protec-
tion of the Ozone Layer and the Convention (framework) on 1992 climate change.

The doctrine of international law contains sources containing various approaches to substantiating the
substantive and quantitative assessment and classification of the principles of international legal environmen-
tal protection in general and international legal protection of atmospheric air from pollution in particular.

The industry (special) principles of international environmental law recognize the principle of ensuring
compliance with constitutional environmental human rights; the principle of inadmissibility of causing
transboundary damage; the principle of environmentally sound rational use of natural resources; the principle
of inadmissibility of radioactive contamination of the surrounding country; the principle of protecting the
ecological systems of the oceans; the principle of prohibition of military or any other hostile use of means of
influence on the environment; the principle of environmental safety; the principle of international legal re-
sponsibility of states for damage to the environment; principle of precaution or precautionary approach
[7; 236].

The most comprehensive list of industry principles of modern international environmental law is pre-
sented by N.A. Sokolova: the right of everyone to a healthy and fruitful life in harmony with nature; the pri-
ority of environmental rights and human interests in the process of continuous socio-economic development;
the inherent sovereignty of the state over natural (natural) resources; sustainable, i.e. environmentally sound,
social and economic development; equal environmental safety (the ecological well-being of one state cannot
be ensured at the expense of or in isolation from another or other states); prohibition of environmental ag-
gression; regular exchange of information on the environmental situation at the national and regional levels;
cooperation in environmental emergencies; monitoring compliance with agreed environmental requirements;
peaceful resolution of disputes related to transboundary environmental impact; international liability and
compensation for environmental damage caused by actions on the territory of a state under its jurisdiction or
control, which led to damage outside this territory [8; 112].

Experts in the field of international environmental law focus on the principle of x -norm s of interna-
tional environmental law (§ The principle s 21, 22 and 24 of the Stockholm Declaration and n The principle s
11, 13, 26 and 27 of the Declaration of Rio — Janeiro) [9; 45].
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An analysis of various sources shows that at the present stage there is no single comprehensive regula-
tory framework that defines what can be considered generally applicable norms and principles in internation-
al environmental law. Meanwhile, the definition and justification of these principles will become the basis
for unification of the current sectoral approach to international environmental protection law and filling gaps
and conflicts in the system of norms and provisions of international treaties. In fairness, it should be noted
that certain principles of the branch of international environmental law (including its part — protection of the
atmosphere) are widely recognized today due to their inclusion in multilateral environmental agreements on
specific issues and are confirmed by a number of international courts and tribunals. However, with respect to
many other principles, there is a lack of clarity and legal consensus regarding their applicability, and they are
not recognized in legally binding documents. This circumstance affects the predictability and application of
sectoral environmental protection regimes [10].

With regard to the study of the implementation of norms, provisions, principles of international law
for the protection of atmospheric air from pollution in national law, it is interesting to illustrate the ra-
tionale for the principles of protection of atmospheric air and the mechanism of their implementation on
the example of the Russian Federation. Depending on the role of principles in the structuring of law, Rus-
sian scientists distinguish subinstitutional, institutional, sub-sectoral, sectoral, intersectoral and General
legal principles of law [11; 5]. Ryzhenkov A. justifiably refers the principles of the law of protection of
atmospheric air from pollution to the number of institutional, defining the main principles and directions
of development of only one institution of environmental law, providing protection of atmospheric air.
The Russian Federal law «On protection of atmospheric air» includes three groups of principles: 1) set the
General legal principles of mandatory compliance with the legislation of the Russian Federation in the
field of protection of atmospheric air, liability for violation of this law and the priority of protecting the
life and health of present and future generations; 2) the principles of overlapping sectoral and cross-
sectoral principles set out in art. 3 of the Federal law «On protection of the environment — ensuring fa-
vorable ecological conditions for life, labour and recreation person (duplicates the principle of providing
favorable conditions of human activity from article 3 of the Federal law «On protection of the environ-
ment) and the principle of transparency, completeness and reliability of information on the state of atmos-
pheric air, its pollution» (duplicates the principle of respect for the right of everyone to obtain reliable in-
formation about the state of the environment» from article 3 of the RF Law «On environmental protec-
tion», did not substantially adding to it); 3) principles of public administration in the field of atmospheric
air protection, which have no analogues in art. 3 of the Federal law «On environmental protection» and
indicate the specific security that is of air as a natural object, prevent the irreversible consequences of air
pollution for the environment, mandatory state regulation of emissions of harmful (polluting) substances in
atmospheric air and harmful physical impacts on it, as well as the principle of scientific validity, systemat-
ic and complex approach to the protection of atmospheric air and environment in General. The last three
principles, according to the researcher, are the most complete institutional principles in the field of atmos-
pheric air protection in the Russian Federation [12; 135].

During the debate, scientists from different countries propose various models and sets of principles for
application in the field of international legal protection of air from pollution. It should be noted that when the
proposals are inconsistent, researchers unanimously express the need to adopt a global environmental pact,
which summarizes and codifies the principles of international environmental law in a single document [13].
The report of the UNGA Secretary General at the 73rd session on November 30, 2018 announced 9 basic
principles of the industry of international environmental law that apply to all its sub-sectors: prevention; pre-
cautions; «The one who pollutes pays»; environmental democracy; cooperation; rights to a clean and healthy
environment; sustainable development; common but differentiated responsibilities and related capabilities;
the inadmissibility of regression and moving forward. These principles as a novelty of international envi-
ronmental law are designed to help unify the modern industry approach in international environmental law.
A comprehensive and unifying international document explaining all the principles of environmental law
will help to increase their effectiveness and strengthen their application [10].

The principle of prevention has been firmly established as a norm of customary international law, hav-
ing found support in relevant practice under numerous environmental agreements and major codification ini-
tiatives [14]. The precautionary principle stipulates that States should take precaution when making decisions
or regarding possible omissions that could be harmful to the environment.

The principle «pays those who pollute» means that states are obliged not only to take measures to com-
bat environmental pollution, but also to cooperate on issues of liability regimes.
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The principle of environmental democracy as a whole is a combination of three elements: access to in-
formation, participation in the decision-making process and access to environmental justice.

The principle of cooperation accumulates the obligation to cooperate in the spirit of goodwill and global
partnership to achieve this goal and contributes to the progressive development and dynamic transformation
of contract law [15].

The right to a clean and healthy environment as a principle of environmental law. Perceived by the con-
stitutions of 155 states of the world [16; 19].

Sustainable development principle — Sustainable development issues are included in the wider global
strategy as a result of the adoption of the 2030 Agenda for Sustainable Development and the Sustainable De-
velopment Goals.

The principle of common but differentiated responsibility and corresponding capabilities was developed
in the process of applying the principle of justice in general international law. This principle applies to cases
in which developed countries have contributed more to the emergence of a particular environmental problem
and have greater ability to respond to environmental challenges. Depending on the terms of the agreement,
they can: 1) operate with the categories of Parties that are developed and developing countries, and signifi-
cantly more stringent obligations are imposed on developed countries, and much less burdensome obliga-
tions on developing countries and countries with economies in transition, and they are also entitled to receive
financial and technical assistance or capacity-building support [17]; 2) use the principle of self-
selection [18]; 3) the issue of differentiation should be decided on the basis of criteria such as the availability
of financial and technical resources and the ability to take cost-effective measures to reduce environmental
impact, regardless of whether a particular state is an exporter or importer, or whether this issue affects one or
another state, or some other categories. The Paris Agreement states that in the context of climate change, dif-
ferentiation is dynamic, not limited to specific parameters and should be considered taking into account dif-
ferences in national conditions [19].

The principle of the inadmissibility of regression is a relatively new principle of environmental law.
A consequence of the principle of the inadmissibility of regression is the principle of moving forward.
The principle of the inadmissibility of regression is aimed at ensuring that environmental protection is not
weakened, while the principle of moving forward is aimed at improving environmental legislation, including
by increasing the level of protection, based on the most modern scientific knowledge.

Conclusion

Thus, despite the high level of elaboration of the problems of international legal protection of atmos-
pheric air from pollution, as well as a sufficient number of international legal acts to regulate the protection
of the Earth's atmosphere, the specifics of the principles of protection of atmospheric air from pollution in
the system of principles of international law is insufficiently studied. The need for the adoption of a global
Pact on the environment, which would generalize and codify the principles of international environmental
law, justified by many scientists of the world, has been accepted by international organizations, primarily the
UN. The report of the Secretary General of the UNGA at its 73rd session on 30 November 2018 was the first
document to systematize the 9 basic principles of the branch of international environmental law applicable to
all its sub-sectors: prevention; precautions; «pays the one who pollutes»; environmental democracy; coopera-
tion; the right to a clean and healthy environment; sustainable development; common but differentiated re-
sponsibilities and opportunities; and the inadmissibility of regression and progress.

In the modern period, the scientific approach to the need to conclude a universal Convention on envi-
ronmental protection is relevant in order to prevent and reduce global environmental problems [20; 517].
Such a Convention would provide a comprehensive international legal regulation of all types of the natural
environment, which are related to the protection of the atmosphere, water, natural resources, flora and fauna,
and humanity on the planet Earth. Comprehensive protection of The earth's atmosphere is possible only if all
countries agree to comply with international legal norms to ensure the protection of the atmosphere.
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C.K. TycynbekoBa, b.A. Taiitopuna, I'.T. baiicanoBa

AyaHbl JJaCTaHYAaH KYKBIKTBIK KOPFay KaruJajJapblH Heri3aeyaiH MaceJieci

Maxkanaga armochepanblk ayaHbl —XaJbIKapaJblK-KYKBIKTBIK ~KOpFay KaFMOAaTTapblH CHIi3y JKOHE
IUIAHETapibIK ayKbIM OOWBIHIIA KOFaMJBIK KaThIHACTAp 3epTTey OOBeKTici Oonblln TaObLIaabl. FhuibIME
Tajgay MEH KOPBITY/BI JKY3ere achlpy HOPMATHBTIK )KOHE FHUIBIMU MaTepHalIap: XaJlbIKapallblK-KYKBIKTHIK
aKTiJIep, YITTBIK KYKBIK aKTijiepi, XaJblKapaiblK YHbIMAAp akTijepi, ajeM FaJbIMAApbIHBIH 3epTTeyjepiHe
Herizmenai. 3epTTey/e XalblKapalbIK-KYKBIKTBIK aKTiIepAi Taigay Heri3iHae XajabIKapajblK KYKbIKTHIH
HEri3ri KaruJalapblHbIH EPEeKILIENri aHbIKTAIAbl. XajblKapajblK KOpPILIAFaH OpTa KYKBIFbl KaFHIaJlapblH
HeTi3ey KOHTEKCIHIEe XalblKapaJblK JEHreiaeri KaruJanapiblH JAeKiIapauusuiapbl  KaObljaHFaH
XaJBIKapaJIbIK YKIMETapaiblK KOH(GEpeHIMUIapAbIH peili aHbIKTabl. JKaumsl anFaHia, KopluaraH OpTaHbI
XaJIBIKAPAJIBIK-KYKBIKTBIK KOPFay JKoHE aTMOC(EpaIbIK ayaHbl JIaCTaHyIaH XaJbIKapalblK-KYKbIKTBIK KOpFay
KaFuJaJapblH XKIKTey Mocelieci GOMbIHIIA FBUIBIMU OPIiC KOPBITHIHIBUIAPEI IIBIFAPBUIILL. JlepeKkesaepaiy Kex
CIIEKTPIH TaJ[ay HETi3IH/e IOMeNACHII: Ka3ipri Ke3eH Ie XaIbIKapaiblK SKOJIOTUSIIBIK KYKBIK KaFu1aaapblHbIH
KYKBIKTBIK MOPTEOECiH aHBIKTaWTBIH OipTyTac KeIIeHIi HOPMATHBTIK-KYKBIKTHIK 0Oa3a jxok. KemrereH
KaFuJanap YLIiH OJapAblH KOJJIaHbLUITybIHA KaThICTBI AfKBIHIBIK HEMECE 3aH/IBIK KOHCEHCYC JKOK JKOHE oJap
3aHIBl KYLIi 0ap KyxaTTapaa MOWBIHAAIMAHbl. 3epTTey HOTHIKECIH/EC XaJIbIKapajblK dKOJOTHSIBIK KYKBIK
Karuganapsl xkyiteneHerin jkahaHIbIK SKOJOTHSIIBIK MAaKTiHI KaObUIgay KaKETTUIri Typaiabl KOPBITHIHIbI
JKacaJIbl.

Kinm co30ep: atmocdepainslk aya, KaFuaiaap, KOpIIaraH opTa, JacTaHy, KOHBEHIHS.
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K Bonpocy 00 000cHOBaHNM NPUHIIAIIOB NIPABOBOI
oXpaHbl aTMOC(EpPHOro BO31yXa OT 3arpsi3HeHUs

B crarbe 00beKTOM H3ydeHUS SIBIAIOTCS OOIICCTBEHHbIE OTHOIICHUS IIAHETapHOTO Maciuraba 1mo pa3paboT-
K€ ¥ BHEAPEHHIO NMPUHLHUIOB MEXIyHapOIHO-IIPAaBOBOM OXpaHbl aTMOc(epHOoro Bosayxa. OcCylecTBICHUE
HAay4YHOTO aHaiaM3a U 0000IeHne 0a3supyeTcs Ha MacCHBE HOPMATHBHOTO U HAyYHOTO MaTepHana: MeXIyHa-
POAHO-TIPAaBOBBIX aKTOB, aKTOB HAI[MOHAJILHOTO MPaBa, aKTOB MEXKAYHAPOIHBIX OpraHMU3aluil, HCCIea0BaHUI
y4eHbIX Mupa. B ncciiejoBaHMM Ha OCHOBE aHAJIM3a MEXAYyHAapOHO-TIPABOBBIX AKTOB BbIABICHA CrienUduka
OCHOBHBIX NPHHIMIOB MEXyHapOIHOTO IpaBa. B koHTekcTe 000CHOBaHMS NPUHITUIIOB MEXKIyHapOITHOTO
IIpaBa OKpY’Karolleid cpebl omnpeseneHa poib MeXIyHApOIHBIX MEKIIPABUTEIECTBEHHBIX KOH(EpeHInii, Ha
KOTOPBIX OBUIM HPHUHATH! ACKIAPAIUY IPHHIMIOB MEXIyHapOIHOTO ypoBHA. [loiBemeHbI UTOTM HAay4dHON
TIOJIEMHKH M0 IpobiieMe Kitaccu(UKAIMN IPUHIUIIOB MEKTYHAPOJHO-IIPABOBOM OXpaHBI OKpy»Karomeit cpe-
IIBI, B IIEJIOM, ¥ MEXIYHapOJHO-IPAaBOBOI OXpaHBI aTMOC(EPHOrO BO3[yXa OT 3arps3HEHUs], B YaCTHOCTH.
Ha ocHoBe aHanu3a oOMIMPHOTO KPyra MCTOYHHKOB CIETAaHO 3aKJIIOUYEHHE, YTO HA COBPEMEHHOM 3Tale OT-
CYTCTBYET eliHasi BCEOObEMIIIONIAas HOPMATUBHO-TIPaBoBasi 6a3a, OMpeeAIoIas IPaBoBOH CTaTyC MPHUHIIU-
MIOB MEX/[yHapOAHOTO TMpaBa OXpaHbl OKPYKaIoOLel cpebl. B OTHOIEHNH MHOTUX MPUHIIUIIOB OTCYTCTBYET
KaK 4YEeTKOCTh, TaK U IOPUANYECKHH KOHCEHCYC OTHOCHTEIBHO MX MPHUMEHMMOCTH, U OHHM HE NpPHU3HAHBI B
HMMEIOIIUX 00s3aTeNbHYI0 IOPHINUIECKYIO CHITy TOKyMEeHTaX. B pe3ynbraTre HccieqoBaHUs ClIETaHbl BEIBOIBI
0 HeoOXoAUMOCTH NPHHATHS [7106abHOTO MaKTa MO OKPYXKAIOMmeH cpese, B KOTOPOM IPHUHIUIIEl MEXIyHa-
POIHOTO YKOJIOTHYECKOTO IpaBa ObLIM OB CHCTEMATH3UPOBAHBI.

Kmouesvie crosa: aTMOC(i)CpHBHZ BO3YyX, HPUHIUIIBL, OKpYXKarolias cpeaa, 3arpsa3HEHNUC, KOHBCHIUS.
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On the issue of responsibility of officials for violation
of the rights of entrepreneurs

The article is devoted to analysis of the effectiveness of the response of officials of state bodies and organiza-
tions to violations of the rights of entrepreneurs, ensuring their protection. One of the key indicators for as-
sessing the performance of officials is the appeal of business entities. The work focuses on the characteristic
violations of the rights of entrepreneurs encountered in law enforcement practice, as well as on the problems
of legislative regulation of the responsibility of perpetrators. Along with officials of various bodies and or-
ganizations, violations of the rights of entrepreneurs are allowed by the law enforcement officials. The provi-
sion of Article 32 of the Code of the Republic of Kazakhstan On Administrative Infractions, according to
which the law enforcement officials for administrative offenses, committed in the performance of official du-
ties, are liable in accordance with regulatory legal acts regulating the procedure for serving in the relevant au-
thorities, requires appropriate attention. The work also concludes that at present there is a need to distinguish
between the limits of administrative and criminal liability, to specify at the legislative level the categories as
«lllegal interference in entrepreneurial activity», «Interfering with legal entrepreneurial activity», and «Cor-
porate raiding».

Keywords: entrepreneur, entrepreneurship, business, violation of rights, harm, appeals, officials, law en-
forcement agencies, responsibility, legality.

Introduction

The effectiveness of relations between public authorities with citizens and a person depends not only on
the observance of the rule of law, but, appearing as a general social phenomenon, also depends on the disci-
pline of subjects of managerial relations. Discipline is an effective tool in the formation of high organization
and coordination of actions of subjects of government, state regulation. In this context, legality serves as the
basis of discipline, as one of the requirements for protecting discipline is to comply with laws and other regu-
latory legal acts.

The practice of recent years shows that cases of direct violation of laws and cases of official inaction of
officials that are contrary to the principles of official discipline have become more frequent, as a result, the
victims are innocent citizens [1; 333, 334], business, turning to them to protect their rights and legal interests.

Of course, this negative trend is reflected in the investment attractiveness of our state, increasing the
level of well-being of citizens, and the quality of their life. In this regard, the analysis of the effectiveness of
the response of officials of state bodies and organizations to violations of the rights of entrepreneurs, ensur-
ing their protection is relevant.
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Methods and materials

When writing this work, general scientific and private scientific methods of cognition of social and le-
gal phenomena, logical, systemic, analysis, comparative and legal, regulatory and logical methods of inter-
pretation of legal norms were used.

Results

The analysis of the law enforcement practice of the Ombudsman for the Protection of the rights of En-
trepreneurs, the National Chamber of Entrepreneurs, Courts and Law Enforcement Agencies has allowed the
formation of a number of provisions and recommendations on them.

1) Appeals by entrepreneurs regarding the protection of their rights are currently one of the main ways
to respond to violations.

2) The Code of the Republic of Kazakhstan on administrative infractions requires a review of the issue
of administrative responsibility of law enforcement officials for violation of the rights of entrepreneurs
(part 2 of article 32).

3) It is necessary at the legislative level to normatively define the category of «illegal interference in en-
trepreneurial activity». Since in addition to paragraph 4 of the Normative Decree of the Supreme Court of the
Republic of Kazakhstan «On Certain Issues of the Application by Courts of the Norms of the Special Part of
the Code of the Republic of Kazakhstan on Administrative infractions» Ne 7 of October 6, 2017, any other
normative legal acts do not properly define this category, but the existing definition does not correspond to
actual reality. According to the specified regulatory decision, Illegal interference by government officials
may result in abuse of power or abuse of authority. Illegal interference is accompanied by the issuance of an
act, giving instructions or another action, which were subsequently declared illegal in the prescribed manner.

4) Along with the definition of the category «illegal interference in entrepreneurial activity», the issues
of responsibility for such criminal offenses as «Interfering with legal entrepreneurial activity» and «Corpo-
rate raiding», which, due to conflicts in legal norms and their lack of a clear definition in the legislation, have
acquired latentcharacter, do not find the appropriate response from the criminal prosecution authorities.

5) Currently, the institution of property liability for illegal actions (inaction) and decisions of officials
of state bodies, in general, and law enforcement agencies, in particular, which have caused harm to citizens
and business entities, are not properly applied in practice. As a response to the current situation, a separate
regulation is proposed in the civil procedure legislation of the judicial procedure for the consideration of the-
se proceedings, bringing them to the category of cases of mandatory categories.

Discussion

Appeals of entrepreneurs. The Head of State K. Tokayev in his speech at the extended meeting of the
Government of the Republic of Kazakhstan held on July 15, 2019, noted: «... Domestic business, the so-
called national bourgeoisie should be supported in every possible way, and those who interfering with its
development by unreasonable checks, requisitions, raiding must be strictly punished. Finally, it is time to
criminalize the actions of state bodies and their representatives aimed at undermining business, to envisage
strict measures in the legislation, including criminal prosecution, as is the case in a number of states. Offi-
cials who interfering with business development are sent to prison...» [2].

We share the opinion of N.A. Rudakova, who believes that the right to a complaint, first of all, ensures
a citizen's personal interest in protecting his (her) violated right. At the same time, each satisfied complaint is
not just protection of the violated right or legitimate interest of the individual; at the same time, it should
serve the cause of correcting deficiencies in the operation of the apparatus, of those negative phenomena that
contributed to the infringement of the rights of a citizen, and stop violations of the law.The analysis of ap-
peals to various bodies allows us to formulate on their basis public opinion on certain issues, to draw appro-
priate conclusions about the state of affairs in a particular area of public and state life [3; 43].

The complaints, appeals of entrepreneurs are one of the indicators of the effectiveness of the state activ-
ity and its individual institutions.

Thus, according to the Ombudsman for the Protection of Entrepreneurs' Rights, in 2018, the business
ombudsman and his office received 4,633 requests from entrepreneurs, of which 1978 were positively re-
solved. The largest number of requests from entrepreneurs received by the business ombudsman concerned:
administrative barriers (6 %); investments, subsidies, loans (6 %); land (17 %); taxes (9 %); procure-
ment (7 %); complaints to law enforcement agencies (8 %); proposals for legislation (5 %); architecture and
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construction (4 %); trading activities (3 %); civil-legal disputes of entrepreneurs with other business entities,
non-profit organizations and individuals (6 %); agro-industrial complex (4 %); other issues (25 %) [4].

Compared with 2017, in 2018 there is an increase in the number of complaints from entrepreneurs on il-
legal actions by law enforcement agencies by 78 % (in 2017, the Ombudsman received 4 % (207) of 5195
complaints; in 2018, 8 % (370) of 4633 complaints).

The available facts of restoring the rights of business entities and holding guilty officials of both state
bodies in general and law enforcement agencies, in particular, indicate the presence of a number of unre-
solved issues in the analyzed area.

Based on the law enforcement practice of the Ombudsman for the Protection of the Rights of Entrepre-
neurs, the National Chamber of Entrepreneurs [13; 94], Courts and Law Enforcement Agencies, it follows
that violations of the rights of entrepreneurs are allowed in all regions of our state.

Currently, the criminal process continues to be one of the vulnerable areas, as evidenced by the report-
ing data of investigating judges to consider complaints of actions (inaction) and decisions of the prosecutor
and criminal prosecution authorities.

For example, in 2018, investigating judges examined 3066 complaints about actions (inaction) and de-
cisions of the prosecutor and criminal prosecution authorities, of which 32 % (983) were satisfied,
1834 complaints were examined in the first half of 2019, of which 41 % (754) satisfied.

The analysis established such shortcomings in the law enforcement practice of law enforcement offi-
cials in the criminal process as: unreasonable refusal to register applications (relationships) in the Unified
Register of Pre-trial Investigations; failure to ensure lawfulness, comprehensiveness, completeness of pre-
trial investigation; the issuance of illegal, unreasonable and unmotivated procedural acts; non-compliance
with the procedure for considering petitions of participants in criminal proceedings; failure to comply with
the procedure for the seizure of material evidence, as well as the removal of the relevant encumbrances; un-
reasonable involvement in the orbit of criminal prosecution.

We are not saying that the work in the field of ensuring the protection of the rights of entrepreneurs in
the criminal process is not carried out. Over the period from 2016 to 2019, the General Prosecutor's Office,
together with authorized organizations, carried out significant work in this direction, the results of which
were repeatedly announced at the forums on the development and protection of the rights of entrepreneurs
held by the General Prosecutor's Office in conjunction with the National Chamber of Entrepreneurs.

Unfortunately, to date, corruption, lack of professionalism, low qualifications of employees, formalism,
and bureaucracy are not the only facts that manifest themselves in government bodies.

According to I.N. Pustovalova, the process of democratization of the society, its de-ideologization, re-
duction of the material level of public servants, the lack of an adequate legislative framework governing pub-
lic service at the present stage, are one of the reasons that contribute to the high prevalence of criminal mani-
festations in government bodies, further development of legal nihilism, both in government bodies and in
society as a whole.

Qualitative changes in the essence of regulation of public service relations require the improvement of
legal regulation methods, one of which is state coercion in the form of legal responsibility of civil servants.
Not a single law, no matter how well developed it is, will not operate without well-established mechanism
for its implementation and the application of responsibility for non-compliance with the rules established
therein[5; 4, 126].

We share the above point of view of L.N. Pustovalova about the need to strengthen the responsibility of
officials for damage caused by improper official actions.

Responsibility of officials. The current legislation of the Republic of Kazakhstan provides for liability of
officials for violation of the rights of entrepreneurs.

Meanwhile, in our opinion, a number of institutions and legal norms governing the relevant issues of re-
sponsibility are declarative in nature and in fact do not find proper application.

According to the reporting information of the Agency of the Republic of Kazakhstan for Civil Service
and Anti-Corruption Affairs in the direction of protecting business, the National Anti-Corruption Bureau
(Anti-Corruption Service) only in 2018 prevented 260 facts from illegal interference by government agen-
cies, 199 officials were involved, 104 were convicted, more 400 entrepreneurs were protected [6].

Such impressive data on illegal interference in business give rise to the need for an appropriate response
from the state and its authorized bodies.

The current legislation of the Republic of Kazakhstan provides 4 directions for responding to illegal ac-
tions (inaction) of officials in relation to business entities:
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— disciplinary responsibility;

— administrative responsibility;

— criminal responsibility;

— civil-legal (material, property) responsibility.

Disciplinary and administrative responsibility. In accordance with parts 1, 3, 4, article 32 of the Code
of the Republic of Kazakhstan On Administrative Infractions (hereinafter — the Code of Administrative In-
fractions), law enforcement officers for administrative offenses committed in the performance of official du-
ties are liable in accordance with regulatory legal acts governing the procedure for serving in the relevant
authorities.

Bodies (officials) that are granted the right to impose administrative penalties, instead of imposing ad-
ministrative penalties on the persons specified in parts one and three of the Code of Administrative Infrac-
tions, must transfer materials on offenses to the relevant authorities to resolve the issue of bringing the perpe-
trators to disciplinary liability [7].

Thus, for violation of the legislation of the Republic of Kazakhstan, entailing the imposition of adminis-
trative penalties, law enforcement officers are subject to disciplinary responsibility.

The exception is the cases provided by Part 2 of Article 32 of the Code of Administrative Infractions,
when the above officials committed violations of the regime of the State Border of the Republic of Kazakh-
stan, the regime at checkpoints across the State border of the Republic of Kazakhstan and the customs border
of Eurasian Economic Union, the legislation of the Republic of Kazakhstan on state secrets, the sanitary and
epidemiological welfare of the population, the fire safety requirements, the traffic rules, the customs regula-
tions outside the duty station, the legislation of the Republic of Kazakhstan on accounting and financial re-
porting, the budget and tax law of the Republic of Kazakhstan, the legislation of the Republic of Kazakhstan
on public procurement, the rules of hunting, fishing, other rules and norms for rational use and protection of
natural resources, the persons specified in part one of this Article shall bear an administrative liability on
common basis. These persons cannot be subject to administrative sanctions in the form of deprivation of the
right to carry and store firearms and cold arms and administrative arrest [7].

The Code of Administrative Infractions provides for a number of articles entailing administrative liabil-
ity for illegal interference in entrepreneurial activity, violation of the procedure for conducting inspections.

Thus, Article 173 of the Code of Administrative Infractions is dedicated to the illegal interference of of-
ficials of state bodies exercising supervisory and control functions, as well as local executive bodies, in the
activities of individual entrepreneurs, legal entities by issuing illegal acts and giving illegal orders that im-
pede their entrepreneurial activity, and entails a fine for perpetrators in the amount of one hundred monthly
calculation indices [7].

Based on the data of legal statistics on the facts of illegal interference of officials in entrepreneurial ac-
tivity in 2016, under Article 173 of the Code of Administrative Infractions, 4 penalties were issued. In 2017
there was zero statistics. In 2018, 2 decisions were issued, 1 of which was terminated due to the lack of an
administrative offense. In the first half of 2019 there was 1 resolution, which was terminated due to the lack
of an administrative offense.

Compared with the previous period, these statistics on the facts of illegal interference by officials in en-
trepreneurial activity have significant differences.

So, earlier the Code of the Kazakh Soviet Socialist Republic on Administrative Infractions, adopted at
the eighth session of the Supreme Council of the Kazakh Soviet Socialist Republic of the tenth convocation
on March 22, 1984, contained article 169—4, which read as follows: «lIllegal interference of officials of state
bodies exercising supervisory and control functions, as well as akims of all levels and their deputies in the
activities of citizens (individual entrepreneurs) and legal entities, including in the form of issuing illegal acts
and giving illegal orders that impede their business, entails a fine in the amount of twenty to fifty sizes of the
monthly calculation indicator established by law» [8].

In 2000, under the aforementioned article, 98 materials were submitted to the court, decisions (deci-
sions) were issued in relation to 112 persons, of which: 97 were brought to administrative responsibility, ad-
ministrative penalties were imposed; 4 — terminated in connection with the transfer of cases to the prosecut-
ing authority; 11 — terminated due to other circumstances.

In our opinion the main reason for the current situation is the absence in the law on administrative of-
fences, a clear understanding of the category of «illegal interference in entrepreneurial activity» and the lim-
its demarcate areas of administrative and criminal liability, and the dispositions of the article the clause
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«...performing Supervisory and control functions...», narrowing the circle of subjects, to whom, on afore-
mentioned formal basis, the question of liability do not apply.

According to paragraph 4 of the Normative Decree of the Supreme Court of the Republic of Kazakhstan
«On Certain Issues of the Application by the Courts of the Rules of the Special Part of the Code of
the Republic of Kazakhstan on Administrative Infractions» No. 7 of October 6, 2017, the courts, when con-
sidering cases of administrative offenses under Article 173 of the Code of Administrative Infractions, should
take into account that the cancellation of decisions on cases of administrative infractions in relation to busi-
ness entities indicates illegal bringing them to administrative responsibility and may entail consequences
provided by law. However, such a cancellation alone is not enough for the actions of the bodies (officials)
that issued the canceled decisions to be indicative of an offense under Article 173 of the Code of Administra-
tive Infractions. An official may not be blamed for the performance of his (her) official duties in the absence
of evidence of illegal interference in entrepreneurial activity.

Illegal interference by government officials may result in abuse of power or abuse of authority. Illegal
interference is accompanied by the issuance of an act, giving instructions or other actions that are subse-
quently declared illegal in the prescribed manner [9].

As previously noted, according to the results of 2018, 260 facts were suppressed in the direction of pro-
tecting the business by the Anti-Corruption Service from illegal interference by state bodies, 199 officials
were brought to justice, 104 were convicted, and the rights of more than 400 entrepreneurs were protected.

Meanwhile, based on the information of legal statistics, the issue of bringing to responsibility the indi-
cated at least 95 not convicted officials under Article 173 of the Code of Administrative Infractions was not
initiated, which also indicates the presence of relevant problems in law enforcement.

We share the opinion of Davydova N.Yu. that the task of protecting the rights, freedoms and legitimate
interests of citizens is also solved by the institution of responsibility of bodies and officials to the state
[14; 48].

Taking into account that the transfer of consideration of the issue of bringing to administrative respon-
sibility to the category of disciplinary proceedings applies to the persons specified in Article 32 of the Code
of Administrative Infractions, among whom are law enforcement officials, these statistics indicate that there
are problems with the enforcement of Article 173 of the Code of Administrative Infractions. To reveal the
full potential of the application of this article, careful legislative revision is necessary, with consideration of
the prospects for a corresponding extension of Part 2 of Article 32 of the Code of Administrative Infractions.

Criminal liability. In the scientific world, a number of scholars' works are devoted to the issue of crimi-
nal liability for infringement of the rights of entrepreneurs, which focus on such criminal offenses as «Corpo-
rate raiding» and «Interfering with legal entrepreneurial activity».

It should be noted that the practice of initiating criminal cases and brining to the justice the perpetrators
of these criminal offenses is actually identical with the enforcement of Article 173 of the Code of Adminis-
trative Infractions. Currently, these standards have practically zero statistics.

For the period from 1998 to the 1st half of 2019, 17 cases were submitted to the courts under the article
«Interfering with legal entrepreneurial activity», and under the article «Corporate raiding» from 2011 to the
Ist half of 2019 — 2 cases.

We do not exclude the fact that illegal actions of perpetrators who infringe on the rights of business en-
tities find a corresponding response. The current criminal law provides for such criminal offenses
as «Abuse of official authorities» (Article 361 of the Criminal Code of the Republic of Kazakhstan, hereinaf-
ter — the Criminal Code), «Excess of powers or official authorities» (Article 362 of the Criminal Code),
«Inaction on service» (Article 370 of the Criminal Code), «Negligence» (Article 371 of the Criminal
Code) [10], for each of which there are certain statistical indicators.

Meanwhile, a number of criminal offenses that affect the rights of business entities are also associated
with other areas (for example, criminal offenses against property, individuals, in the economic sphere and
others), do not belong to the sphere of corruption and other criminal infractions against the interests of the
state service and the state management.

Taking into account the specifics of the objects of criminal offenses to which the wrongful acts of the
guilty persons are directed, we believe that the current practice does not fully correspond to the level of
proper response to ensure the protection of the rights of entrepreneurs. This circumstance is associated with
such elements of the criminal offenses as the objective and subjective parties, which today in the legislation
have a narrow form in relation to the victim side that is actually affected, to business entities.
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Civil responsibility. In the scientific world and the business environment, the problem of property liabil-
ity of officials is being actively discussed, which affects business entities and makes them defenseless.

Thefollowingscientists, suchas Suleymenov M.K., Basin Yu.G., NorV.S., Ripinsky S.Yu.,
Mirzoyev P.Z., Skaryukin V.P., Suprun S.V., Tarlo A.E., Stupnitskaya Yu.A., Zuyeva M.V., Ostrikova L.K.,
Minakov LLA., Koliyeva A.E., Voitenko O.N., Roshchin M.E., Muravsky V.F., Kovalenko A.A.,
Kirilova N.A., Nadezhdin N.N., Proschalygin R.A., Panteleyeva A.A., Korolev LI, PopovV.V.,
Bogdanov V. P. andothers, devotedtheirscientificworkstothisissue.

According to professor M.K. Suleymenov, for property liability the main thing is the compensation
function, the restoration of violated rights, and not punishment, as in other branches of law. When restoring
rights, the main thing is to get compensation. In this case, no one is interested in the psychic attitude of the
offender to the offense, the fact itself and its wrongfulness are important.

The statement made by G.F. Shershenevich has not lost its significance, he wrote: «The consequences
of an offense are expressed mainly in two forms: 1) punishment and 2) compensation for harm.The punish-
ment consists in causing to the violatorthe right to suffer by depriving him (her) of any good, secured to him
(her), like all citizens, with the right: life, liberty, bodily integrity, property inviolability (fine, confiscation).
The compensation of the victim of an offense for harm caused to him (her) by the violator consists in restor-
ing the disturbed balance of interests; in the equation of the reduction in the value of one property at the ex-
pense of the value of the property of the offender» [11].

According to Ripinsky S.Yu., the right of the entrepreneur to claim to the state for compensation for
harm, being private, being one of the civil-legal methods of protecting the violated right, should be governed
by the same rules that govern the entrepreneur’s corresponding right to persons who are in equal to him (her)
position. The scope of the relevant powers should be the same for the exemptions established by law
[12; 42].

Each state, which claims to be legal, must ensure the inevitability of the responsibility of all perpetra-
tors, without exception: citizens, organizations, officials of state bodies. In the consciousness there constantly
must be the idea of the possibility of «unpleasant» legal consequences for the violator, unprofitable for him
(her) as in material, so and in moral terms.

According to the judicial report for 2018, 22,500 complaints were received by the judicial authorities on
the issue of appealing against actions, decisions of state bodies and public servants. Taking into account that
in this report there is no corresponding column on the total number of claims on disputes on compensation
for the harm caused by illegal actions, decisions of state bodies and civil servants, as part of this work, data
are presented on disputes on compensation for harm caused by illegal actions of inquiry bodies, preliminary
investigation, Prosecutor's office and court.

As we noted above, in 2018 only investigating judges satisfied 983 (754 in the first half of 2019) com-
plaints about actions (inaction) and decisions of the criminal prosecution authorities, the prosecutor. In dis-
putes on compensation for harm caused by illegal actions of the inquiry bodies, preliminary investigation,
Prosecutor's office, court, in 2018, the judicial authorities, taking into account the balance of unfinished cases
for the previous period, received 107complaints (233 in 2016; 137 in 2017; 88 in the first half of 2019), of
which 68 (140; 95; 40) were considered with a decision, 50 (110; 74; 35) were satisfied.

Considering as an error the statutory period of limitations for filing claims on disputes on compensation
for the harm, considering the account in the statistical data of the claims made against the illegal actions of
the court, as well as the presence of other mechanisms for appealing illegal actions (inaction) and decisions
of officials of public authorities, in general, and law enforcement agencies, in particular, these statistical data
indicate that this institution is not widely used in practice.

In our opinion, the main problems of the weak work of this institution are:

1) Difficulties in proving guilt, lengthy and high workload of judicial procedures related to filing law-
suits against specific state bodies and officials, which create obstacles for citizens and business entities to
protect their rights. In our opinion, it is necessary to consider the issue of separate regulation in the civil pro-
cedure legislation of the judicial procedure of these proceedings.

2) Fear of business entities about possible subsequent problems with state authorities, in general, and
law enforcement agencies, in particular, in case of the appeal to court with the issue of compensation of the
caused harm, damage or restoration of the lost benefit. In this regard, as part of the ongoing digitalization, it
is necessary to consider at the legislative level the issue of initiating these proceedings without fail, regard-
less of the amount of damage caused, thereby excluding direct contact between the business entity whose
rights are violated and the persons who committed these violations.
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Conclusions

Thus, a uniform practice of responding to violations of the rights of entrepreneurs by government offi-
cials and organizations is currently ensured. However, there are a number of difficulties in bringing the per-
petrators to an established liability and redress for persons whose rights are violated. There has been a prac-
tice in the use by authorized bodies of alternative measures of responsibility against perpetrators, which is
caused by such factors as a lack of a clear understanding in the categories of «Illegal interference in entre-
preneurial activity», «Interfering with legal entrepreneurial activity», and «Corporate raiding». Generalizing
the judicial practice, which we conducted in the framework of the study, showed that in order to ensure uni-
formity in the interpretation and application of legislation in the practice of authorized state bodies, it is nec-
essary to eliminate conflicts, introduce clarifications, additions to certain norms of legislative acts and nor-
mative orders of the Supreme Court.
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KacinkepJiepain KYKbIKTapbIH 0y3FaHbI YIIIiH J1aya3bIM/IbI
TYJIFAJAPABI KAy aNKePIIiIIKKe TapTy TypPaJibl

Makanaza MEMJIEKSTTIK OpraHiap MeH YWbIMIapAarbl Jaya3bIMAbl TYJIFajap KOCIIKepIepAiH KYKbIKTapbl
Oy3bUIFaH JKariaiifia OJapAbIH KOPFAIybIH KaMTaMachl3 eTyre skayan KalTapy[blH THIMIUITH Taigayra
apHanraH. llleHeyHikTepaiH KbI3MeTiH OaranmayabslH MaHBI3ABI KOPCETKIMITEpiHIH Oipi — KoCIIKepiik
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CYOBCKTINIepiHiH OTiHITepi. ABTOpNap KYKBIK KOJIaHY ToXKipuOeciHIe Ke3AeceTiH KacimKepiaepaiy
KYKBIKTApBIHBIH ~ Oy3bUTybIHA, COHJAAi-aK KIHONIJIEPIiH KayamnKepUIUIriH 3aHHaMajblK pEeTTeYdiH
KUBIHIIBUIBIKTApbIHA Ha3ap aygapraH. ©p TYpJi OpraHiap MeH YHbIMAApIbIH Jlaya3bIMJIbl TYJFalapbIMeH
KaTap, KYKbIK KOpFay OpraHIapbIHBIH KbI3METKEpIIepi KOCINKepiepIiH KYKbIKTapbIHBIH OY3bUIybIHA JKOJ
Oepeni. Kazakcran PecmyOiauKachiHBIH «OKIMIIIIK KYKBIK OY3yIIBUIBIK TYPalb» KOACKCIHIH 32-0a0BIHBIH
epexeci, OFaH CoOHKeC KYKbIK KOpFay OpraHIapblHBIH Jiaya3bIMIbl TYJIFalapbl KbI3METTIK MiHIETTEpiH
OpBIHJAY Ke3iHJIe JKacaJFaH OKIMIIUIIK KYKBIK Oy3yMIBIIBIKTAp YIIIH THICTI OpraHaapia KbI3MeT eTy TpTiOiH
PETTEHTiH HOPMATHBTIK KYKBIKTBHIK aKTiJIepre COMKec yKayanTbUIbIKTa 6oJaibl, THICTI Hazap ayAapyabl Kaxer
ereni. CoHbIMeH Oipre, Kasipri yakpITTa OKIMILIUIIK JXOHE KBUIMBICTBIK J>KAyalKepIIUTIKTIH [IEKTepiH
KBIPATHII, 3aHHAMAJIBIK JICHIeH/Ie «KACIMKEePIIiK KbI3METKE 3aHChI3 apanacy», «3aHJbl KOCIITKEePIIiK KbI3METKe
KeJIepri jkacay» )oHe «peiiepIliky» KaTeropusuiapbiH Oeirijiey KaXeTTiliri TybIHIalabL.

Kinm coe30ep: xocimkep, KocilKepilik, OW3HEC, KYKBIKTapAbIH OyY3BUIYBI, 3WSH, IIarbIMAAp, Jaya3bIMJIbI
TYIFaiap, KYKbIK KOpFay OpraHaapsbl, skayarKepIIiliK, 3aHIbUIBIK.

A K. Paxmeromnos, A.C. Kuznap6ekona, C.J[. bekumesa, JI. Touin

K Bonpocy 0TBeTCTBEHHOCTH JA0JIKHOCTHBIX JIUIL 32
HapylleHHe NpaB npeanpuHUMaTesiei

Cratbst OCBsIIIEHa aHATN3Y (P GEKTHBHOCTH PEarupoBaHUs JODKHOCTHBIX JIMI] TOCYAAPCTBEHHBIX OPTaHOB U
OpraHM3alUil HAa HApYIICHHS NPaB NpeIIpHHIMaTeNel, obecriedeHus ux 3amuThl. OXHIM U3 KITIOYEBBIX MO-
KazaTeneil OIeHKH AESTENbHOCTH JOJDKHOCTHBIX JIHI[ SIBIIIFOTCST OOpalieHus: cyObeKTOB MpeAlpUHIMATEb-
cTBa. ABTOpaMH yJIeJICHO BHUMaHHE Ha XapaKTepHbIe HapyIICHNUS IIpaB MpeAllpUHAMAaTeIeH, BCTpedaroie-
Csl B IIPaBOIPUMEHHTEILHON MPAKTHKE, a TAKKe Ha MPOOIEeMbl 3aKOHOAATEILHOTO PEryYJINPOBAHUSA OTBETCT-
BEHHOCTH BHHOBHBIX JInLl. Hapsiy ¢ TOJDKHOCTHBIMHU JIMLAMH PA3IMYHBIX OPTaHOB M OpPraHU3alMii, HapyIe-
HMS TIPaB NpeANpPHHUMATENEil NOIyCKaloTCs COTPYAHMKAMU IPABOOXPAHUTENBHBIX opraHoB. ITosoxeHnue
c1. 32 Kogmekca Pecnybnuku Kazaxcran «O0 aqMUHUCTPATUBHBIX IMPAaBOHAPYLICHUSIX», COIJIACHO KOTOPOMY
COTPYAHHKH IIPaBOOXPAHUTEIGHBIX OPraHOB 3a aJMUHHCTPATHBHBIC NPABOHAPYIIEHHS, COBEPIICHHBIC MPHU
HCTIONIHEHHH CITYXKEOHBIX 00s3aHHOCTEH, HECYT OTBETCTBEHHOCTh B COOTBETCTBHM C HOPMATHBHBIMH IIPAaBO-
BBIMH aKTaMH, PErIIaMEHTHPYIOMINMH HOPSTOK IIPOXOXKICHHS CIIyKOBI B COOTBETCTBYIOIIUX OpraHax, TpeOy-
€T COOTBETCTBYIOIETO BHUMaHUs. B paboTe Takke chenaH BBIBOJ O TOM, YTO B HACTOSIIEE BpeMs Ha3pena
HE0OXOIMMOCTb pa3rpaHM4EHHUs PEEIOB aMUHUCTPATHBHOM U YTOJIOBHOH OTBETCTBEHHOCTH, KOHKPETH3a-
IIMS Ha 3aKOHOJATEeIbHOM YPOBHE KaTerOpHH «HE3aKOHHOE BMELIATENbCTBO B NPEINPUHUMATEIbCKYIO Jesi-
TEIBHOCTBY, «BOCHPEISTCTBOBAHHE 3aKOHHOMN MPEIIPUHUMATEIbCKOM AESATENBHOCTHY, «PEHIEPCTBOY.

Kniouesvie cnosa: npenpuHUMAaTeNb, MPEANPUHIMATENLCTBO, OM3HEC, HAPYILIEHUE TIPaB, Bpel, oOpalleHus,
JIOJKHOCTHBIE JIULA, IPABOOXPAHUTEIIbHBIC OPraHbl, OTBETCTBEHHOCTD, 3aKOHHOCTb.
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Mediation as an alternative method for resolving disputes about children

The article is devoted to the study of the norms of the current legislation on mediation in order to apply the
conciliation procedure in resolving family legal disputes affecting the interests of the child. The relevance is
due to the fact that the introduction and application of mediation as an alternative method of resolving dis-
putes related to the interests of children is a new, progressive step in the development of the culture of family
and marriage relations in the Republic of Kazakhstan. At the same time, the author believes that, despite the
great public importance of conciliatory mediation procedures, today it is obvious that there is no mass use of
them. The author points to the necessity of applying a mandatory mediation procedure for a number of cate-
gories of disputes, the resolution of which is impossible without the participation of a professional conciliator,
and this primarily applies to disputes about children. The article analyzes scientific and practical approaches
to the definition of family mediation, studies its nature and determines its features. It is noted that the resolu-
tion of a dispute about children can not be effective, and the decision made is enforceable, without reaching
an agreement by the parents on its merits. The results of the study are new and original, the author's position
is justified and is of interest to employees whose activities are related to the interpretation and application of
rules related to the settlement of a dispute in pre-trial proceedings.

Keywords: mediation, family law disputes, child, child interests, family mediation, family relations, conflicts,
minor, the mediator, mediation agreement.

Introduction

The problems of ensuring and protecting the rights of the child were and remain the most urgent. For-
eign experience in the use of conciliation procedures, as well as the increasing number of family disputes
considered in courts every year, indicate the need to introduce mediation in the family legal sphere. But, de-
spite the obvious success of the use of family conciliation procedures abroad, there is still no consensus on
some controversial aspects of the use of mediation.

At the level of scientific and practical research, the use of mediation in the resolution of so-called «ju-
venile problemsy» is considered mainly through the prism of alternative settlement of criminal law conflict,
but, in our opinion, not enough attention is paid to other aspects of the use of mediation procedures in resolv-
ing conflict situations involving children. In this context, it should be about the possibilities of family media-
tion.

We analyzed showed that the lack of popularity of the use of mediation procedures in the resolution of
disputes with children in the Republic of Kazakhstan, largely due to the unreliability of pre-trial treatment of
the disputing parties by the mediator, poorly specific status of the mediation agreement, the impossibility of
enforcement, lack of awareness of the disputing parties about the availability of this method of conflict reso-
lution.

Methods and Materials

The methodological basis of the research is presented by systematic approaches to the study of the theo-
ry and legal acts concerning the provision and protection of the rights and legitimate interests of the child. In
addition, methods of analysis, synthesis, comparison, as well as dogmatic analysis, historical and normative,
content and functional methods are used. The normative base of the study is represented by the Code of the
Republic of Kazakhstan «On marriage (matrimony) and family», The law of the Republic of Kazakhstan
«On mediation» and other normative legal acts. The works of such scientists as Zamriy O.N.,
Shelepina A.V., Illyassova G. A. were laid the theoretical foundations of the study.

Results
The integral signs of a democratic, competitive state are a developed civil society, favorable conditions

for business development and a high level of legal culture of citizens. It is indisputable that on its way to the
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improvement of the legal system, Kazakhstan needs to refer to the experience of developed countries and,
after careful study, adopt progressive legal institutions. One of the fastest growing in the world, including in
the CIS countries, the institute is mediation — a type of alternative dispute resolution.

The family, being a social institution, objectively presupposes the existence of disagreements and
disputes between the participants of the relevant small social group, since the interests of each of them are
not always, it is more correct to even say — often they are in conflict with the interests of other participants.
Considering again the specifics of the family as a social group that unites participants on the basis of kinship,
the presence of a marriage or other social connections, we can agree that many conflicts are resolved in local
conditions, figuratively speaking, «they don’t stand rubbish» [1; 20-28].

Relations between family members are governed by the norms of various sectoral laws, and the
interests of individual family members, in particular minors, are subject to special protection and protection.
The state takes care of the family through a number of measures (legal, socio-economic, cultural,
demographic and other), among which a special place is occupied by legislative norms aimed at
strengthening the family. They are aimed at establishing family relationships that maximize the full
satisfaction of an individual’s interests, create conditions that ensure a decent life and the free development
of each family member, and educate children with harmonious and comprehensively developed members of
society. Being the bearer of public authority, the state intervenes in family differences and disputes,
establishing the grounds and procedure for their resolution. Among family law disputes addressed by the
courts, a significant place is occupied by those that directly or indirectly affect the interests of children, the
fate of the child depends on the correct resolution of which. The complexity of such cases is largely due not
so much to the content of the family law norms to be applied in this case, as to the specifics of the particular
family situation that needs to be assessed by the court.

Mediation as an alternative procedure for the settlement of disputes with the participation of an
independent person as an intermediary according to the current legislation can be applied to disputes arising
from family relations. For proper understanding, it is necessary to point out that the concept of «mediation»
is also used in a different meaning [1; 20—28]. Some scientists argue about the need to use mediation in the
so-called «juvenile justice», it is assumed that this form of conflict resolution is focused on «reaching an
agreement of the parties, smoothing out harm and healing the victim». In addition, A.V. Davydenko believes
not only possible, but also necessary interaction between guardianship and guardianship and the network of
mediation services «in relation to compensation for harm to persons in respect of whom the socially
dangerous act was committed by minors, including those who have not reached the age of criminal
responsibility» [2; 54-58].

Thus, mediate techniques and technologies can be used to resolve disputes arising in various legal
relationships that in one way or another affect the interests of minors. If we are talking about the mediation
procedure, the grounds and application procedure, the legal consequences of which are provided for by the
Law of the Republic of Kazakhstan «On mediation» [3], then we are guided exclusively by the norms of this
source. In particular, not all legal relations (administrative, criminal, and others) may involve the mediator.

We agree with many scientists that the procedure of mediation is very effective in resolving the most
common category of disputes arising from family relationships, such as divorce disputes: the division of
common property of spouses, determination of the procedure for using jointly-owned property, etc [4; 26—
30]. In accordance with Article 8 of the Code of the Republic of Kazakhstan «On Marriage (Matrimony) and
Family», family rights are protected by the court, and in cases stipulated by law, state bodies, including
bodies performing guardianship and trusteeship functions [5]. Therefore, the activity of the body performing
the functions of guardianship and guardianship should be aimed at solving the following tasks: protection
and restoration of the violated rights of the child and parents; facilitating the resolution of conflict between
family members, reconciliation of the parties; normalization of the psychological climate in the family;
creating a psychologically comfortable atmosphere for the life and upbringing of the child; assisting the court
in making a legal and fair decision on the merits of the dispute; facilitating the execution of a court decision.
The fulfillment of the above tasks is possible only if active and intensive work is carried out with parents,
aimed at resolving the conflict and facilitating their achievement of an understanding of all the negative
consequences that this conflict may cause to the child..

The specificity of the resolution of disputes related to the upbringing of children is that the settlement in
this case is subject to not only legal but also psychological conflict.

In this regard, it is extremely important to maximize the use of the mediation procedure in resolving
family disputes.
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On the instructions of the First President N.Nazarbayev, in 2010 began the active development of the
legal institution — mediation. Legal grounds for the application of mediation as an independent method of
settling disputes, including those under consideration by the court created the Law of the Republic of Ka-
zakhstan dated January 28, 2011 No. 401-IV «On Mediation» and the Regulatory Resolution of the Supreme
Court of the Republic of Kazakhstan dated November 29, 2018 «On the application by courts of law in re-
solving disputes relating to the upbringing of children» [6]. This legal institution is aimed at increasing re-
spect for the rights, freedoms of a person, a legal entity, as well as at forming civilized civil relations,
strengthening social harmony, resolving conflicts and disputes through constructive dialogue [7; 319-324].

In accordance with the basic principles of family law, the state guarantees the priority protection of the
rights and interests of minor family members, parental rights cannot be exercised in contradiction with the
interests of children, ensuring the interests of children should be the main concern of their parents. The basis
for raising the relevant issue was paragraph 2 of Art. 1 of the Law of the Republic of Kazakhstan«On
Mediation» [3] according to which «The mediation procedure does not apply to disputes (conflicts) arising
from the relations specified in paragraph 1 of this article, in case such disputes (conflicts) affect or may
affect the interests of third parties persons who are not involved in the mediation procedure, and persons
recognized by the court as incapable or partially capable».

The analysis of the prescription contained in the above norm allows us to designate at least one
fundamental question of theoretical and practical importance — is it possible to apply the mediation
procedure to disputes affecting the interests of the child, since the child himself does not participate in the
mediation procedure [1; 20-22].

Discussion

Strongly emphasizes the E.A. Shelepin, in the Federal Law «On Mediation» there are no norms
obliging the parties to take into account the interests of children when mediating [8; 55-58]. The Law of the
Republic of Kazakhstan «On Mediation» determines if during mediation facts are established that expose or
may endanger normal growth and child development or cause serious damage to his legitimate interests, the
mediator is obliged to apply to the authority exercising the authority to protect the rights of the child. Thus,
in accordance with Article 25 of the Law of the Republic of Kazakhstan «On Mediation», when conducting
mediation, the mediator must take into account the legitimate interests of the child. For comparison, the law
of the Republic of Moldova «On Mediation» of June 14, 2007 stipulates the obligation of the mediator to
ensure that the results of mediation do not contradict the best interests of the child and do not interfere with
his normal growth and development [9].

It seems that first of all it is necessary to determine a tentative list of disputes arising from family rela-
tions and affecting the interests of the child. We agree that this is not only the dissolution of the marriage of
the parents of a minor. It can also be independent disputes of parents about the division of common property,
including that which a minor has the right to use; this and disputes about the provision of material content
(alimony); disputes related to raising a child, and many others. Any dispute arising in a family where there
are minor children affects the interests of the latter. It is possible to apply the mediation procedure, both in an
out-of-court procedure, and within the framework of the judicial process at any time before the court makes a
decision on the case. The mediation procedure is based on the fact that the parties, with the participation of
the mediator, must come to a consensus and reach an agreement. This procedure is not in the nature of litiga-
tion. The mediator is not an arbitrator, a representative of any party to the dispute or a mediator between the
parties, does not have the right to decide on the dispute. It only contributes to the settlement of the dispute,
helps the parties to the dispute during the discussion to identify their true interests and needs, find a solution
that satisfies all parties to the conflict. This is the main task of the mediator. There are a number of categories
of disputes, the resolution of which is impossible without the participation of a professional conciliator, and
this, first of all, refers to disputes about children.

When considering disputes about determining a child’s place of residence, the procedure for a separate
parent to communicate with him and the enforcement of judgments in these categories of cases, it is im-
portant that the parent has an intention to resolve the family conflict without harming the child. Unlike the
trial, as a result of which one of the disputing parents turns out to be the winner, the mediation procedure
makes it possible to make the child the «winner» of the dispute. As a rule, in most family disputes, including
those related to determining the child’s place of residence, the parents in dispute involve children in the con-
flict, thereby developing and deepening it. It is in such cases that the best way to settle a dispute can be a
mediation procedure, during which, with the help of an impartial third party (mediator), parents can actually
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assess the child’s situation, needs and feelings when making decisions about his future, taking into account
the interests of all stakeholders. The body responsible for guardianship and trusteeship should, if necessary,
advise the conflicting parties to help the mediator, explain to them the essence of mediation, the conditions
for its implementation, point out the advantages of using mediation in finding a solution to the disputants,
recommend the disputant to jointly discuss the possibility of using mediation procedures, require explana-
tions from hand, evading the use of mediation.

Therefore, mediation can be viewed as an informal, confidential process, during which the parties to the
conflict with the help of a neutral, impartial third party, able to view the situation from different points of
view, develop a solution that would meet the interests of all parties to the dispute. However, in family media-
tion it is important not only to work out a settlement to the parties as such, but also to make sure that it is in
the interests of the child, is effective and safe for him. The goal of family mediation is to avoid a lengthy
and, from the point of view of all parties to the dispute, an emotionally painful legal process and the associ-
ated application of measures to protect the rights of the child, through peaceful settlement of the conflict.
Therefore, mediation in family disputes can be considered not only as an important socio-psychological and
legal service, but also as a way to protect the child [10; 114-116].

If you turn to foreign experience in the application of mediation in resolving family disputes, you can
see a twofold approach depending on the legal system. Thus, in the countries of the Anglo-American system
of law, the use of mediation in some cases is mandatory before going to court in family disputes. Most states
in the United States have laws that require family mediation in the custody and care of children after the par-
ents divorce. As a rule, family mediation services are formed during the courts. In the UK, disputes of a fam-
ily law nature are tentatively resolved without fail by a mediator with state accreditation. In Australia,
an appeal to accredited mediators is mandatory on disputes about parenting after parents divorce.
The agreement reached by divorcing spouses is submitted for approval by the court leading the divorce pro-
ceedings [11; 17-19]. The procedure for the participation of family mediators in resolving family disputes
is widely used in the countries of the European Union, being a very popular reconciliation procedure. But,
as in the Republic of Kazakhstan, Russia, the conciliation procedure in these countries is not mandatory
when going to court [12; 16-19]. Moreover, both mediators engaged in private practice and «state
mediators» (civil servants of state bodies and departments) can participate in resolving family law disputes.
Moreover, for example, in Germany such a «state mediator» can be a judge in this kind of mediation, like
mediation in the course of legal consultation established by the Federal Law «On the development of media-
tion and other methods of out-of-court settlement of disputes» in 2012 [13; 12—14]. Mediation in the course
of legal advice is carried out by a mediating judge in the form of a special procedural procedure in which the
judge who is considering the case cannot make a decision. He temporarily obtains the rights and obligations
of an extrajudicial mediator and uses mediation methods to resolve a case without a court decision.

In the Republic of Kazakhstan in specialized juvenile courts in the order of mediation, civil cases are
also examined, on determining the child’s place of residence, on deprivation (restriction) and restoration of
parental rights; on the adoption of a child; on disputes arising from custody and guardianship (patronage)
over minor children.

These are precisely the categories of cases that require a careful and serious approach, because the fate
of the child is being decided, which is sometimes the helpless subject of regulation of the internal conflict
relations of parents and relatives. And it is precisely here that the participation of a mediator is necessary,
which must sort out a complex, sometimes critical situation. Therefore, when applying to the juvenile court
for child disputes, thorough pre-trial preparation is carried out, conversations are held with the parties, if the
child is over 10 years old, if possible, with the consent of the psychologist, the child is interviewed, his
opinion and attitude to the question regarding his upbringing.

In this regard, the question arises of applying Article 62 of the Code of the Republic of Kazakhstan
«On Marriage (matrimony) and the family», according to which the child has the right to express his opinion
when solving a family issue of any issue affecting his interests. Moreover, taking into account the opinion of
a child who has reached the age of ten years is obligatory, except in cases when this contradicts his interests.

As E.A. Shelepin believes, referring to article 62, mediation does not apply to judicial or administrative
proceedings, it is therefore advisable to supplement this article of the Code of the Republic of Kazakhstan
«On Marriage (matrimony) and family» with an indication of the mediation procedure [8; 55].

In our opinion, this is not necessary. The child’s opinion can be clarified and voiced in various
procedural conditions: directly in the courtroom or in the custody and guardianship office, it is possible that
the decision made in the case contradicts the opinion expressed by the child.

88 BecTHuk KaparaHgmHckoro yHusepcurteTa



Mediation as an alternative method...

But in any case, the opinion of a child who has reached the age of ten years must be clarified by the
direct prescription of Article 62 of the Code of the Republic of Kazakhstan «On Marriage (matrimony) and
the family». Moreover, in full compliance with this article, the child’s opinion should be established in the
framework of the mediation procedure on family law disputes, most of which, as already stated, in one way
or another affect the interests of the child [1; 20-28].

Does this mean that a child who has reached the age of ten may be a participant in the mediation
procedure? According to Art. 2 of the Law of the Republic of Kazakhstan «On Mediation», the mediation
procedure should be understood as a method of settling disputes with the assistance of a mediator, which is
used on the basis of the voluntary consent of the parties in order to reach a mutually acceptable solution [3].

Does this mean that the child can act as an independent party to the dispute and, therefore, as an
independent party to the mediation procedure and the concluded mediation agreement?

In our opinion, in most cases — no, since a family and legal dispute arises between the parents of the
child and, as a rule, is associated with their marital status, with the implementation of family rights and
obligations arising from the status of the spouse. In this connection, disputes arise, as a rule, when resolving
the issue of divorce.

As psychologists say, practicing in the reconciliation of spouses intending to dissolve the marriage,
«successful resolution of the conflict requires consideration of the interests of all parties to the conflict. In
this regard, it is important to keep in mind not only its immediate participants — those between whom the
conflict interaction develops, but also other persons whose interests may be affected by this situation and
whose position may influence the outcome of the conflict. In essence, they can be considered as indirect
participants in the conflict» [14; 82].

However, when examining the legal aspects of the participation of a mediator in resolving a family
dispute, it is necessary to strictly follow the legal regulations. Thus, in the dispute over divorce, the parties
are spouses intending to dissolve the marriage. Therefore, only they can be parties to the mediation
procedure. At the same time, the interests of other subjects of family relations (minor children, their
grandparents) should be ensured at the conclusion of a mediation agreement both by the parties and directly
by the mediator.

We believe it is possible to declare two types of disputes in which a minor can act as an independent
party.

First, these are property disputes related to the exercise of the right of ownership. According to Art.
60 of the IC of the Russian Federation, the child does not have the right of ownership of the property of the
parents, the parents do not have the right of ownership of the property of the children. In case of the
emergence of the right of common ownership of parents and children, their rights to possession, use and
dispose of property are determined by civil law.

Thus, in the event of a dispute arising from the exercise of the right of ownership by both the child and
parents, the child acts as an owner of the dispute as an owner (although a legal representative may act in his
interests), therefore, he is also an independent party in the mediation procedure [1; 20-23].

Secondly, according to Art. 16 of the Civil Code of the Republic of Kazakhstan, the place of residence
of minors under the age of fourteen is recognized as the place of residence of their legal representatives.
Consequently, a child over fourteen years old independently determines his place of residence [15]. Thus, if
a dispute has arisen between the parents dissolving the marriage about determining the child’s place of
residence, then a child under the age of fourteen is subject to either parental agreement or a court decision.
However, if a dispute arose in relation to a child over fourteen years old, then, by virtue of the requirements
of Art. 16 of the Civil Code of the Republic of Kazakhstan, it is already an independent party to this family
law dispute. Consequently, if the parents express an intention to apply for the services of an intermediary, the
child will act as an independent party in the framework of the procedure and possible later mediation
agreement [16, 17].

Perhaps, these are currently the only family-law disputes in which not only the interests of the child are
affected, but also he acts as an independent party to the dispute. In turn, this suggests that the child is an
independent party in the mediation procedure used in resolving the relevant family law dispute.

According to E.G. Kuropatskaya, «often in cases involving the protection of the rights of the child, is
the peak of disagreement between the parties to the dispute at the time of the transfer of the child to one of
the parties. In such cases, the possibility of resolving the conflict through mediation should not be
underestimated, since this is a real chance to protect the child from serious emotional traumax [17; 72].
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It seems that at the stage of execution of court decisions on disputes over children, the mediation
procedure is hardly acceptable. The court, as the carrier of public authority, has already determined, among
other legal consequences, its special guarantees for ensuring the rights and interests of children (determining
the place of residence of the child, determining the procedure for communicating with the child of the parent
living separately from him, etc.). Any mediation agreement aimed at resolving a dispute arising during the
execution of a court decision that has entered into legal force calls into question the legality and validity of
the latter.

Note that, despite the prevailing public opinion that children left without parental care are orphans or
children whose parents are deprived of parental rights, paragraph 2 of Article 117 of the Code of the Repub-
lic of Kazakhstan «About marriage (matrimony) and family» provides the creation, by the actions or inaction
of the parents, of conditions that threaten the life or health of the children or interfere with their normal up-
bringing and development. We agree that during mediation a situation may also arise when the parents,
choosing the best ways to resolve the conflict, can simultaneously create obstacles for the normal develop-
ment of the child. In this case, the direct responsibility of the mediator will be to inform the body in charge
of custody and guardianship of the violation of the interests of the child and the created threat to its devel-
opment [16; 19].

At the same time, there are cases when mediation is not always appropriate when protecting the rights
and interests of a child. Mediation may not be carried out with deprivation of parental rights [5]. Deprivation
of parental rights is an extreme measure of family and legal responsibility; therefore, in such extremely dan-
gerous situations for a child, it is impossible to resolve the conflict through mediation. The same applies to
cases where a child is taken from parents on the basis and in accordance with Article 82 of the Code of the
Republic of Kazakhstan «On Marriage (matrimony) and family», if the family has a direct threat to his life or
health. Disputes in these categories of cases can only be resolved by the court, and it is impossible for them
to conclude a settlement agreement. However, in cases of restrictions on parental rights, provided for in Arti-
cle 79 of the Code of the Republic of Kazakhstan «On Marriage (matrimony) and family», when parents'
behavior is not due to alcoholism or drug addiction, mediation is possible, and sometimes even desirable.

Conclusion

Returning to the discussion on the use of mediation as a way to resolve disputes arising from family re-
lationships, we believe it is possible to draw the following conclusions:

—resolution of disputes through conciliation procedures (mediation) has great advantages: it gives the
opportunity to keep the child in good relations with both parents, helps parents to formulate certain plans for
raising the child in accordance with their capabilities, taking into account the interests of the child. At the
same time, the agreements reached during reconciliation procedures are executed more successfully than the
requirements of a judicial act.

— we believe that in accordance with the current realities, it is advisable to provide for the possibility of
applying obligatory mediation procedure for disputes in the sphere of family relations. To date, disputes aris-
ing from family relations fall within the competence of the following bodies: bodies responsible for guardi-
anship and custody, the commission on juvenile affairs, civil registry offices, notary bodies, courts of general
jurisdiction. We believe that it is within the framework of the activities of these bodies that it is advisable to
conduct family mediation. The use of family mediation, above all, must occur in court. Based on this, it is
clear that the parties have taken all measures to resolve the dispute in the framework of pre-trial proceedings,
including by contacting a professional mediator. In most cases, when a decision is made, a situation arises in
which one of the parties is «won» and the second, respectively, «lost» Such a division is conditional, but ful-
ly underlines the fact that there is rivalry between the parties, often hostility, existing in connection with an
unresolved dispute regarding the order of communication, upbringing and residence of children. Parents, on
the other hand, should try as best as possible to reach agreement in resolving disputes over the upbringing of
children, which in the end will also lead to the settlement of existing conflicts between them.
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M.T. OkimkanHoBa, I'.A. Inusacosa, JI.UankoBa

Meauanus 6anajgap TypaJbl AayJaapabl IeHyaiH 0agaMaibl TICUII peTiHae

Maxkana GananapIslH MYAJeTIepiH KOPFalThIH O0TOACHIIBIK-KYKBIKTHIK AayiIap/bl MIenry Ke3iHae OiTiMrepirik
paciMzepai KoiaHy MYMKIHAITN MakcaThlHIa MEAHALMs Typallbl KOJIaHBICTAaFbl 3aHHAMaHbIH HOpMaJapblH
3epTTeyre apHaIFaH. TaKbIPBINTHIH ©3EKTUIIrT MEAMaIMs PICiMiH OanmamapplH MyIieiepiHe OaiaHbBICTHI
Jaynapasl LICITyOiH OajaManbl Tocilmi peTiHge eHridy jkoHe Koijany, Kasakcran PecnyOnmkackinaa
oTOAaChUIBIK-HEKE ~ KaThIHACTApbhl ~MOIEHMETIH [aMBITy[arbl JKaHa, IPOrPECCHBTI  KazaM  OOJIbII
TaOBUIATHIHABIFBIMEH TyCiHAipiaeni. CoHbIMEH Kartap, aBTOpJap TaTyJIacThlpy MEAHATHUBTIK PaciMIepiHiH
KOFaM/IBIK MaHbI3IbUIBIFBIHA KapaMacTaH, OYriHri TaHza oJapblH JKammail KonmgaHbuiMay Qakrici 6ap gen
caHaiipl. ABTOpJap KOCiOM TaTy/lacTHIPYIIBIHBIH KaTHICYBIHCHI3 ILEIIy MYMKiH eMmec Oipkarap nayiap
caHaTTapbl OOMBIHINA MEAMALUSIHBIH MIHICTTI PACiMIH KONIAaHY KaKETTITIH KepceTendi »koHe Oy Oipimri
Ke3ekTe Oananmap Typajbl aayiapra jkatanbl. Makanaga oTGAaChUIBIK MEJUALUSHBI aHBIKTAaybIH FhUIBIMHU-
TOXKIpUOCNIK TocUIAepi TalJaHIBI, OHBIH TAOWFATHl 3€PTTENAI XKOHE OHBIH EPEKIICNIKTepl aHBIKTaJJbl.
Bananap Typanel gaynasl mierry THiMAi OoiMaybl MYMKIiH, anaiijia, MIbIFapbUIFaH IICHIIMHIH OpPBIHAATYbIHA
aTa-aHaHBIH KEJICIMCI3 KON KETKi3e aJMaiThIHbI aTam OTIIreH. 3epTTey HOTHKelepi KaHa jkoHe Oiperei,
aBTOPJIBIK YCTaHBIMFA HETi3[EJIreH jKoHe KbI3METi COTKa JeHiHri ic Kapay uieHOepiHme AayAbl peTrTeyre
GaifiiIaHbICTBl HOPMaIapbl TYCIHIIpYTe *oHE KOoJIaHyFa OalIaHBICTBI KbI3SMETKEpIIEp YIUIiH KbI3bIFYIIBUIBIK
oimmipeni.

Kinm ce3dep: Mennanus, 0T0aChUIBIK-KYKBIKTBIK qayiap, 6ana, OanaHblH Myueiepi, 0TOACHUTBIK MEIHAIHS,
0TOACHUIBIK KYKBIKTBIK KATBIHACTAP, YKAHKAIIap, KOMEIETKE TOJIMaFaH, MEIMaToOp, MCAUATHBTIK KEiCIM.
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Meauanusi Kak ajJbTePHATUBHBIN CMI0CO0 pa3pelieHUs CIIOPOB 0 AeTAX

CraThsl TIOCBSIIEHA MCCIECJOBAHUIO HOPM JIEHCTBYIOIIETO 3aKOHOAATENIbCTBA O MEOHAIMU C LEIbIo
BO3MOXXHOCTH TNIPUMEHEHUs IPUMHUPHUTEIBHON MPOLETYPHl NPH pa3pelIeHHH CeMEHO-TPaBOBEIX CIIOPOB,
3aTParuBalOIIUX HHTEPECHl peOeHKa. AKTyanbHOCTh OOYCIOBJICHAa TEM, YTO BHEAPEHHE U IPHMEHEHHE
TIpoLeyphl MEHAINY KaK AJIbTEPHATUBHOTO CIIOCO0a pa3pemeHus CIIOpOB, CBSI3aHHBIX ¢ HHTEpecaMy JeTeH,
SBJISICTCS HOBBIM, IIPOTPECCHBHBIM ILIATOM B Pa3BUTHH KyJBTYPHl CEMEHO-OpayHbIX OTHOLICHHMI
B PecniyOnuke Kaszaxcran. Bmecte ¢ Tem, aBTOpBI CUMTAIOT, YTO, HECMOTpPSI Ha OOJBLIYIO OOLICCTBEHHYIO
3HAYUMOCTb NPUMHPUTEIBHBIX MEANATHBHBIX MPOLEIYP, HAa CErOIHALIHUN JACHb SBISETCS OYEBUAHBIM (BaKT
OTCYTCTBHS HX MAaCCOBOTO PUMEHEHHMS. ABTOPBI YKa3bIBAalOT HA HEOOXOJUMOCTb IPUMEHEHHs 0053aTeIbHON
MpoLeAypbl MEIWAlMy MO psAy KaTerOpHil CIIOpOB, pa3pelleHHe KOTOPBIX HEBO3MOXKHO 0e3 ydacTus
poeCCHOHATBHOTO NPUMHUPHUTENS, M 9TO, B MEPBYIO OdYepelb, OTHOCHTCS K CIopaM O AeTsX. B craTbe
NIPOAHAIM3UPOBAHBI HAYYHO-TIPAKTHYECKUE ITOJXOIbI K IOHATHIO CEMEHHON MeMalny, n3ydeHa ee Iprpoaa
1 OIIpe/ieNICHBI ee 0COOeHHOCTH. OTMEUEHO, YTO pa3pelIeHNe CIopa O AETSIX He MOXET ObITh 2 (hEeKTUBHEIM,
a BBIHECCHHOE DCIICHHE WCIOJHUMBIM, 0€3 MOCTH)KCHHS POIUTEIAMU COIJIALICHUS 10 €ro CyIIECTBY.
Pe3ynbrarbl McCIe0BaHUA SBIAIOTCS HOBBIMH M OPMIMHAIBHBIMH, aBTOPCKas MO3ULMS OOOCHOBaHAa M
HPECTABIsIET HHTEPEC Ul pabOTHUKOB, NEATEIBHOCTh KOTOPBIX CBSI3aHA C TOJKOBAaHWEM U IPUMEHEHHEM
HOPM, CBSI3aHHBIX C YPET'YJIMPOBAaHUEM CIIOPA B PaMKax J0CyIeOHOTO pa30HpaTesbCTBa.

Knrouegvie cnosa: Meauanus, CeMeﬁHO-HpaBOBBIe CIIOpHI, pe6eHOK, HUHTEPEChL pe6eHKa, ceMeiHast Meauanus,
ceMelHbIe MIpaBOOTHOLICHUS, KOH(i)III/IKTLI, HeCOBepH.IeHHOJ'IeTHPIﬁ, MeauaTop, MCIANAaTUBHOC COIJIalliICHUE.
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